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PREFACE. 

" Pacific Coast Collection Laws." A revised edition 
for 1890, has been rendered necessary, owing to the many 
important changes that have been made in our statute laws 
since the last issue of the work 

The list of attorneys contained therein has been carefully 
revised. 

The following practicing attorneys kindly assisted in the 
undertaking. 

Dolph, Bellinger, Mallory & Simon, - - Portland, Or. 
Marshall & Royle, - - - - - Salt Lake City, Utah. 

Peterson & Pennefather, - - - Seattle, Washington. 
McCutcheon & McIntire, - - - - Helena, Montana. 

C. N. Potter, -------- Cheyenne, Wyoming. 

Jonas W. Brown, ------- Boise City, Idaho. 

M. W. T. Drake, of Drake, Jackson & Helmcken, 

Victoria, B. C. 
Herndon & Hawkins, ------- Prescott, A. T. 

A. A. Jones, -------- Las Vegas, New Mexico. 

R. D. Thompson, -------- Denver, Colorado. 

Shook & Vander Hoeven, - - - San Antonio, Texas. 
J. W. Whitcher, ------ Virginia City, Nevada. 

J. H. JELLETT. 
San Francisco, Aptil, 1890. 
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J. H. JELLETT. 
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PART I. 



PACIFIC COAST ATTORNEYS AND A NOTARY 
PUBLIC FOR SAN FRANCISCO. 



The Following are Recommended as Reliable. 



CALIFORNIA. 



COUNTY. 


RESIDENCE. 


NAME. 


Alameda 


Oakland 


J. C. Plunkett. 




Livermore . . . 


Geo. W. Langan. 




Pleasanton. . . 


J. R. Palmer. 


Amador ..... 


Jackson 


Egan & Rust. 


Butte 


Oroville 


Gray & Sexton. 




Chico 


Camper & Costar, 

Collectors. 


Calaveras .... 


Vallecito 


B. H. Lewis. 


Colusa 


Colusa 


H. M. Albery. 




Willows 


B.F. Geis. 


Contra Costa . 


Martinez 


W. S. Tinning. 
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xiv Attorneys. [Part 1 

CALIFORNIA— Continued. 



COUNTY. 


RESIDENCE. 


NAME. 


Contra Costa . 


Antioch 


A. C. Hartley. 


Del Norte . . . 


Crescent City. 


W. A. Hamilton. 


El Dorado . . . 


Placerville . . . 


Irwin & Irwin. 


Fresno 


Fresno 


Church & Corey. 




Selma 


W. B. Good. 




Kingsburg. . . 


W. B. Good. 


Humboldt . . . 


Eureka 


Fred W. Bell, 

Collector. 




Hydesville . . . 


J. W. Maxwell, 

Collector and General Agent. 


Inyo 


Independence. 


A. R. Conklin. 


Kern 


Bakersfield. . . 


C. C. Cowgill. 


Lake 


Lakeport .... 


Woods Crawford. 


Lassen 


Susanville . . . 


E. R. Dodge. 


Los Angeles. 


Los Angeles . 


Finlayson & Finlayson 


Marin 


San Rafael. . . 


F. M. Angeloti. 


Mariposa .... 


Mariposa .... 


L. F. Jones. 


Mendocino . . . 


Ukiah 


T. L. Carothers. 


Merced 


Merced 


J. W. Knox. 
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Part 1] Attorneys. 

CALIFORNIA— Continued. 



XV 



COUNTY. 


RESIDENCE. 


NAME. 


Modoc 


Alturas 


Jenks & Claflin 


Monterey .... 
Napa 


Salinas 

Napa 


N. A. Dorn & 

W. M. R. Parker. 
Mount & Boke, 

Collectors. 




St. Helena . . . 


J. D. Boggs. 


Nevada 


Nevada City . 


F. Power. 


Placer 


Auburn 


C. C. Ames, 

Collector. 


Plumas 


Quincy 


C. E. McLaughlin. 


Sacramento . . 


Sacramento . . 


J. C Tubbs. 


San Benito. . . 


Hollister 


W. G. Lee, 

also Notary Public. 


San Bern'dino 


San Bern'dino 


F. B. Daley. 




Riverside. . . . 


Thos. B. Stephenson. 


San Diego . . . 


San Diego . . . 


J. J. Henderson. 


San Joaquin.. 


Stockton 


Geo. S. Price, 

Collector. 


S. Luis Obispo 


S. Luis Obispo 


E. P. Unangst. 




San Miguel . . 


A. C. Swift. 


San Mateo.. . 


Redwood City 


Geo. C. Ross. 


Santa Barbara 


Santa Barbara 


Geo. W. Russell, Collector 
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CALIFORNIA— Continued. 



_-_.. — - 


- - - 


. 


-_-— . 


COUNTY. 


RESIDENCE. 


NAME. 




Santa Clara . . 


San Jose 


H. F. Dusing. 






Gilroy 


J. C. Zuck. 






May field 


Joseph S. Wallis. 




Santa Cruz. . . 


Santa Cruz. . . 


C. T. Sutphen. 






Watsonville . . 


Julius Lee. 




Shasta 


Redding 


F. P. Primm. 




Sierra 


Downieville. . 


S. B. Davidson. 






Sierra Valley. 


George Wood. 




Siskiyou 


Yreka 


J. S. Beard. 




Solano 


Vacaville .... 


Raleigh Barcar. 






Vallejo 


W. S. Crocker. 




Sonoma 


Santa Rosa. . 


0. H. Hoag. 






Healdsburg . . 


J. W. Rose. 




Stanislaus 


Modesto 


C. W. Eastin. 




Sutter 


Yuba City . . . 


W. T. Phipps. 




Tehama 


Red Bluff.... 


Nagle & Nagle. 




Trinity 


Weaverville. . 


J. W. Bartlett. 
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CALIFORNIA— Continued. 



XV11 



COUNTY. 


RESIDENCE. 


NAME. 




Tulare 


Visalia 


W. B. Wallace. * 






Hanford. .... 


Mickle & Irwin. 




Tuolumne .... 


Sonora 


F. W. Street. 




Ventura 


Ventura 


Orestes Orr. 




Yolo 


Woodland .... 


C. S. Frost. 




Yuba 


Marysville . . . 


Wm. G. Murphy. 





NEVADA. 



COUNTY. 


RESIDENCE. 


NAME. 


Elko 


Elko 


Talbot & Farrington. 


Esmeralda . . . 


Hawthorne . . 


A. W. Crocker. 


Eureka 


Eureka 


A. E. Cheney. ' 


Humboldt . . . 


Winnemucca . 


M. S. Bonnifield. 


Lander 


Battle Mt. .. 


James F. Dennis. 


Lyon 


Dayton 


John Lathrop. 


Ormsby 


Carson City. . 


Trenmor Coffin. 


Storey 


Virginia City. 


J. W. Whitcher. 


Washoe . . . . . 
White Pine.. 


Reno v. . . 

Ely 


C. W. Jones, 

Collector. 

F. X. Murphy. 
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[Part 1 



COUNTY. 


RESIDENCE. 


NAME. 


Baker 


Baker City . . 


Hyde Johns & Olmsted. 


Benton 


Corvallis. 


F. M. Johnson. 


Coos 


Marshfield . . . 


Henry Sengstacken, 

Notary Public and Collector. 


Clatsop 


Astoria 


J. Q. A. Bowlby. 


Curry 


Denmark .... 


J. H. Upton, 

Also Notary Public. 


Douglas 


Roseburg .... 


Hamilton & Hamilton. 


Jackson 


Jacksonville. . 


P. P. Prim. 


Josephine .... 


Grants Pass. . 


S. U. Mitchell. 


Klamath. .... 


Linkville .... 


Cogswell & Hale. 


Lake 


Lakeview. . . . 


Cogswell & Ross. 


Lane 


Eugene City. 


George B. Dorris. 


Linn 


Albany 


Hewitt, Bryant & Irvine. 


Marion 


Salem 


P. H. D'Arcy. 


Multnomah . . 
Polk 


Portland 

Independence. 


Dolph, Bellinger, 

Mallory & Simon. 
A. M. Hurley. 


Umatilla 


Pendleton. . . . 


Bailey & Bltlleray. 


Union 


La Grande. . . 


Baker & Baker. 
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Attorneys. 
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xix 



COUNTY. 



Wasco 

Washington . 
Yamhill. ... 



RESIDENCE. 


NAME. 




The Dalles. . . 


W. S. Myers. 




Hillsboro' .... 


Thos. H. Tongue. 




McMinnville. . 


L. Loughary. 





UTAH TERRITORY. 



COUNTY. 



Salt Lake . . 



RESIDENCE. 



Salt Lake City 



NAME. 



Marshall & Royle. 



WASHINGTON. 



COUNTY. 


RESIDENCE. 


NAME. 


Chehalis 


Montesano. . . 


■ George J. Moody. 


Clarke 


Vancouver. . . 


i 
W. Byron Daniels. 


Columbia .... 


Dayton 


E. H. Fox. 


Cowlitz 


Kelso 


J. F. Van Name. 


Grarfield 


Pomeroy .... 


S. G. Cosgrove. 


Jefferson 


Ft Townsend. 


Hays & Plumley. 


King 


Seattle 


Peterson & Pennefather. 


Kittitas 


Ellensburg. . . 


M. Gilliam. 


Lewis 


Chehalis 


Daniel C. Millett. 



Digitized by 



Google 



XX 



Attorneys. 
WASHINGTON— Continued. 



[Part 1 



COUNTY. 


RESIDENCE. 


NAME. 


Lewis 


Centralia .... 


George E Rhodes. 


Lincoln 


Sprague 


T. A. Wickham. 


Pierce 


Tacoma 


Garretson, Parker & Rosling. 




Spokane Falls 


J. Kennedy Stout. 


Thurston .... 


Olympia 


Allen & Ayer. 


Walla Walla . 


Walla Walla . 


D. J. Crowley. 


Whatcom .... 


Whatcom .... 


James P. de Mattos. 


Whitman .... 
Yakima 


Colfax 

North Yakima 


Sullivan, Chadwick & 

Fullerton. 
Edward Whitson. 



MONTANA. 



COUNTY. 


RESIDENCE. 


NAME. 


Deer Lodge . . 


Anaconda. . . . 


Wm. K. Sloan & Co. 


Lewis&Clarke 


Helena 


McCutcheon & Mclntire. 


Madison 


Virginia City. 


Theo. Muffley. 


Silver Bow . . 


Butte City.. . 


Chas. 0. Donnell. 
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Attobneys. 
IDAHO TERRITORY. 



XXI 



COUNTY. 


RESIDENCE. 


NAME. 


Ada 


Boise City . . . 


Jonas W. Brown. 


ARuras. . .,. . . 


Mt. Home . . . 


Stull & McCarty. 




Rocky Bar . . . 


Stull & McCarty. 


Nez Perces . . 


Lewiston .... 


Jasper Rand. 



ARIZONA TERRITORY. 



COUNTY. 


RESIDENCE, 


NAME. 


GHla 


Globe 

Phoenix 


J. D. McCabe. 


Maricopa .... 


H. N. Alexander. 


Pima 


Tucson 


G. W. Tichenor. 


Pinal 

• 


Florence. 


W. H. Benson. 


Yavapai 


Flagstaff 


Ross & Van Horn. 




Prescott 


Herndon & Hawkins. 


Yurua 


Yuma 


0. F. Townsend. 



WYOMING TERRITORY. 



COUNTY. 


RESIDENCE. 


NAME. 


Laramie. 


Cheyenne .... 


C. N. Potter. 
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COUNTY. 


RESIDENCE. 


NAME. 


Victoria 


Victoria 


Drake, Jackson & 

Helmcken. 





COLORADO. 


COUNTY. 


RESIDENCE. 


NAME. 


Arapahoe. . . . 
Lake 


Denver 

Leadville .... 


R. D. Thompson. 
Win. H. Nash. 





NEW MEXICO. 


COUNTY. 


RESIDENCE. 


NAME. 


Bernalillo.. . . 


Albuquerque. 


Bernard S. Rodey. 


Dona Ana . . . 


Las Cruces. . . 


S. B. Newcomb. 


Grant 


Silver City. . . 


Mrs 0. S. Warren. 

Collector. 


San Miguel . . 


Las Vegas . . . 


A. A. Jones. 


Socorro 


Socorro 


Isaac S. Tiffany. 



ALASKA. 



COUNTY. 



RESIDENCE. 



Juneau . 



NAME. 



Delaney & Gamel. 





TEXAS. 


COUNTY. 


RESIDENCE. 


NAME. 


Bexar 


San Antonio . 


Shook & Ditmar. 
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GEORGE T. KNOX, 

NOTKRY F>VBLIC 

444 California Street, 

SAN FRANCISCO. 

Also Commissioner of Deeds for all the States 
and Territories. 
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PART II. 



Jurisdiction of United States Courts. 



CHAPTER I. . 
CIRCUIT COURTS. 

Under Act of 1887. 

The Circuit Court of the United States shall have original 
cognizance, concurrent with the Courts of the several States, of 
all suits of a civil nature, at common law or in equity, where 
the matter in dispute exceeds, exclusive of interest and costs, 
the sum or value of two thousand dollars, and arising under 
the Constitution or laws of the United States, or treaties made, 
or which shall be made, under their authority; or in which 
controversy the United States are plaintiffs or petitioners; or 
in which there shall be a controversy between citizens of dif- 
ferent States, in which the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value aforesaid; or a contro- 
versy between citizens of the same State, claiming lands 
under grants of different States; or a controversy between 
citizens of a State and foreign States, citizens or subjects, in 
which the matter in dispute exceeds, exclusive of interests and 
costs, the sum or value aforesaid ; and shall have exclusive cog- 
nizance of all crimes and offenses cognizable under the author- 
ity of the United States, except as otherwise provided by law, 
and concurrent jurisdiction with the District Courts of the 
crimes and offenses cognizable by them. But no person shall 
be arrested in one district for trial in another, in any civil 
action before a Circuit or District Court; and no civil suit shall 
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be brought before either of said Courts against any person by 
any original process of proceeding in any other district than 
that whereof he is an inhabitant; but where the jurisdiction is 
founded only on the fact that the action is between citizens of 
different States, suit shall be brought only in the district of 
the residence of either the plaintiff or the defendant; nor shall 
any Circuit or District Court have cognizance of any suit ex- 
cept upon foreign bills of exchange, to recover the contents of 
any promissory note or other chose in action in favor of any 
assignee, or of any subsequent holder if such instrument be 
payable to bearer and be not made by any corporation, un- 
less such suit might have been prosecuted in such Court to 
recover the said contents if no assignment or transfer had been 
made; and the Circuit Courts shall also have appellate juris- 
diction from the District Courts, under the regulations and 
restrictions prescribed by law. 

Removal of Causes from State Courts. 

That any suit of a civil nature, at law or in equity, arising 
under the Constitution or laws of the United States, or treaties 
made, or which shall be made, under their authority, of which 
the Circuit Courts of the United States are given original 
jurisdiction, as above, which may now be pending, or which 
may hereafter be brought, in any State Court, may be removed 
by the defendant or defendants therein to the Circuit Court of 
the United States, for the proper district. Any other suit of a 
civil nature, at law or in equity, of which the Circuit Courts 
of the United States are given jurisdiction, as above, and which 
are now pending, or which may hereafter be brought in any 
State Court, may be removed into the Circuit Court of the 
United States, for the proper district, by the defendant or de- 
fendants therein being non-residents of that State; and when 
in any suit mentioned herein there shall be a controversy which 
is wholly between citizens of different States, and which can 
be fully determined as between them, then either one or more 
of the defendants actually interested in such controversy may 
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remove said suit into the Circuit Court of the United States 
for the proper district. 

And where a suit is now pending, or may be hereafter 
brought, in any State Court, in which there is a controversy 
between a citizen of the State in which the suit is brought and 
a citizen of another State, any defendant, being such citizen of 
another State, may remove such suit into the Circuit Court of 
the United States for the proper district, at any time before 
the trial thereof, when it shall be made to appear to said Cir- 
cuit Court that from prejudice or local influence he will not be 
able to obtain justice in such State Court, or in any other 
State Court to which the said defendant may, under the laws 
of the State, have the right, on account of such prejudice or 
local influence, to remove said cause; provided, that if it fur- 
ther appear that said suit can be fully and justly determined 
as to the other defendants in the State Court, without being 
affected by such prejudice or local influence, and that no party 
to the suit will be prejudiced by a separation of the parties, 
said Circuit Court may direct the suit to be remanded, so far 
as relates to such other defendants, to the State Court, to be 
proceeded with therein. 

At any time before the trial of any suit which is now 
pending in any Circuit Court, or may hereafter be entered 
therein, and which has been removed to said Court from a 
State Court on the affidavit of any party plaintiff that he had 
reason to believe and did believe that, from prejudice or local 
influence, he was unable to obtain justice in said State Court, 
the Circuit Court shall, on application of the other party, ex- 
amine into the truth of said affidavit and the grounds thereof, 
and, unless it shall appear to the satisfaction of said Court that 
said party will not be able to obtain justice in such State 
Court, it shall cause the same to be remanded thereto. , 

Whenever any cause shall be removed from any State 
Court into any Circuit Court of the United States, and the 
Circuit Court shall decide that the cause was improperly re- 
moved, and order the same to be remanded to the State Court 
from whence it came, such remand shall be immediately car- 
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ried into execution, and no appeal or writ of error from the 
decision of the Circuit Court so remanding such cause shall be 
allowed. 

DISTRICT COURTS. 

District Courts of the United States have jurisdiction — 

Of suits for the collection of the Internal Revenue. 

Of all suits for penalties and forfeitures incurred under 
the law of the United States. 

Of all causes of action arising under the postal laws of the 
United States. 

Of certain admiralty cases, etc., etc. 
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State of California 



CHAPTER I. 
COURTS AND THEIR JURISDICTION. 

The following are the Courts of justice of this State : 

1. The Court of Impeachment ; 

2. The Supreme Court ; 

3. The Superior Courts ; 

4. The Justices' Courts ; 

5. The Police Courts, and such other inferior Courts as the 
Legislature may establish in any incorporated city or town, or 
city and county. 

The three first -named Courts are Courts of Record. 

Court of Impeachment. 

The Court of Impeachment is the Senate; when sitting as 
such Court the Senators shall be upon oath; and at least two- 
thirds of the members elected shall be necessary to constitute 
a quorum. 

The Court has jurisdiction to try impeachments, when pre- 
sented by the Assembly, of the Governor, Lieutenant-Governor, 
Secretary of State, Controller, Treasurer, Attorney-General, 
Surveyor-General, Chief Justice of the Supreme Court, Asso- 
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ciate Justices of the Supreme Court, and Judges of the Superior 
Courts, for any misdemeanor in office. 

The officers of the Senate are the officers of the Court. 



Supreme Court. 

The Supreme Court shall consist of a Chief Justice and six 
Associate Justices. 

There shall be two departments of the Supreme Court, de- 
nominated respectively Department One and Department Two. 
The Chief Justice shall assign three of the Associated Justices 
to each department, and such assignment may be changed by 
him from time to time; provided, that the Associate Justices 
shall be competent to sit in either department, and may inter- 
change with one another by agreement among themselves, or 
if no such agreement be made, as ordered by the Chief Justice. 
The Chief Justice may sit in either department, and shall pre- 
side when so sitting; but the Justices assigned to each depart- 
ment shall select one of their number as presiding Justice. 
Each of the departments shall have the power to hear and de- 
termine causes and all questions arising therein, subject to the 
provisions in relation to the Court in bank. The presence of 
three Justices shall be necessary to transact any business in 
either of the departments, except such as may be done at cham- 
bers; but one or more of the Justices may adjourn from time 
to time with the same effect as if all were present, and the con- 
currence of three Justices shall be necessary to pronounce a 
judgment; provided, that if three do not concur the cause may 
.be reheard in the same department, or transmitted to the other 
department, or to the Court in bank. 

The Chief Justice shall apportion the business to the de- 
partments, and may, in his discretion, order any cause pending 
before the Court to be heard and decided by the Court in bank. 
The order may be made before or after judgment pronounced 
by a department; but when a cause has been allotted to one of 
the departments, and a judgment pronounced therein, the order 
must be made within thirty days after such judgment, and 
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concurred in by two Associate Justices; and if so made.it shall 
have the effect to vacate and set aside the judgment. Any 
four justices may, either before or after judgment by a depart- 
ment, order a cause to be heard in bank. If the order be not 
made within the time above limited, the judgment shall be 
final; provided, that no judgment by a department shall be- 
come final until the expiration of the period of thirty days 
aforesaid, unless approved by the Chief Justice in writing, 
with the concurrence of two Associate Justices. 

The Chief Justice or any four Justices may convene the 
Court in bank at any time, and the Chief Justice shall be the 
presiding Justice of the Court when so convened. The pres- 
ence of four Justices shall be necessary to transact any busi- 
ness, and the concurrence of four Justices present at the argu- 
ment shall be necessary to pronounce a judgment in the Court 
in bank; provided, that if four Justices so present do not con- 
cur in a judgment, then all the Justices qualified to sit in the 
cause shall hear the argument, but to render a judgment a con- 
currence of four Justices shall be necessary; and every judg- 
ment of the Court in bank shall be final, except in cases in 
which no previous judgment has been rendered in one of the 
departments, and in such cases the judgment of the Court in 
bank shall be final, unless within thirty days after such judg- 
ment an order be made in writing, signed by five Justices, 
granting a rehearing. 

In case of the absence of the Chief Justice from the place 
at which the Court in bank is held, or his inability to act, the 
Associate Justices shall select one of their own number to per- 
form the duties and exercise the powers of the Chief Justice 
during such absence or inability to act. 

The Supreme Court of the State of California has original 
and appellate j urisdiction. Its original jurisdiction extends — 

To the issuance of writs of mandamus, certiorari, prohibi- 
tion, and habeas corpus, and all other writs necessary or proper 
to the complete exercise of its appellate jurisdiction. 

It has appellate jurisdiction — 
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1. In all cases in equity except such as arise in Justices 1 
Courts. 

2. In all cases at law which involve the title or possession 
of real estate on the legality of any tax, impost, assessment, 
toll, or municipal fine, or in which the demand, exclusive of 
interest or the value of the property in controversy, amounts 
to three hundred dollars. 

3. In all cases of forcible entry and detainer, proceedings 
in insolvency, actions to prevent or abate a nuisance, and in 
all such probate matters as may be provided by law. 

4. In all special proceedings. 

5. In all criminal cases prosecuted by indictment, or in- 
formation, in a Court of record, on questions of law alone. 

Superior Courts. 

There shall be in each of the organized counties, or cities 
and counties of the State, a Superior Court, for each of which 
one Judge, and for some of which two or more Judges shall be 
elected; provided, that in and for the counties of Yuba and 
Sutter combined, only one Superior Judge shall be elected, 
who shall hold the Superior Courts of both said counties, and 
in accordance with such rules for the dispatch of business in 
both said counties as he may adopt. 

The jurisdiction of the Superior Courts is of two kinds: 

1. Original; and 

2. Appellate. 

The Superior Courts shall have original jurisdiction — 

1. In all cases of equity. 

2. In all civil actions in which the subject of litigation is 
not capable of pecuniary estimation. 

3. In all cases at law which involve the title or possession 
of real property, or the legality of any tax, impost, assessment, 
toll, or municipal fine, and in all other cases in which the de- 
mand, exclusive of interest or the value of the property in con- 
troversy, amounts to three hundred dollars. 
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4. Of actions of forcible entry and detainer, of proceedings 
in insolvency, of actions to prevent or abate a nuisance, of all 
matters of probate, of divorce and for annulment of marriage, 
and of all such special cases and proceedings as are not other- 
wise provided for. 

5. In all criminal cases amounting to felony, and cases of 
misdemeanor not otherwise provided for. Said Courts shall 
have the power of naturalization, and to issue papers therefor. 
Said Courts and their Judges, or any of them, shall have power 
to issue writs of mandamus, certiorari, prohibition, quo war- 
ranto, and of habeas corpus, on petition by, or on behalf of 
any person in actual custody, in their respective counties. 
Injunctions and writs of prohibition may be issued and served 
on legal holidays and non-judicial days. 

The Superior Courts shall have appellate jurisdiction in 
such cases arising in Justices' and other inferior Courts in their 
respective counties as may be prescribed by law. 

Justices' Courts. 

The Justices' Courts shall have civil jurisdiction — 

1. In actions arising on contract for the recovery of money 
only if the sum claimed, exclusive of interest, does not amount 
to three hundred dollars. 

2. In actions for damages for injury to the person, or for 
taking, detaining, or injuring personal property, or for injury 
to real property where no issue is raised by the verified answer 
of the defendant, involving the title to or possession of the 
same, if the damage claimed do not amount to three hundred 
dollars. 

3. In actions to recover the possession of personal property, 
if the value of such property does not amount to three hundred 
dollars. 

4. In actions for a fine, penalty or forfeiture, not amount- 
ing to three hundred dollars, given by a statute, or the ordi- 
nance of an incorporated city and county, city, or town, where 
no issue is raised by the answer involving the legality of any 
tax, impost, assessment, toll, or municipal fine. 
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5. In actions upon bonds or undertakings conditioned for 
the payment of money, if the sum claimed does not amount to 
three hundred dollars, though the penalty may exceed that sum. 

6. To take and enter judgment for the recovery of money 
on the confession of a defendant, when the amount confessed, 
exclusive of interest, does not amount to three hundred dollars. 

The Justices' Courts shall have concurrent jurisdiction with 
the Superior Courts within their respective townships: 

1. In actions of forcible entry and detainer, where the 
rental value of the property entered upon or unlawfully de- 
tained does not exceed twenty-five dollars per month, and the 
whole amount of damages claimed does not exceed two hundred 
dollars. 

2. In actions to enforce and foreclose liens on personal 
property, where neither the amount of the liens nor the value 
of the property amounts to three hundred dollars. 

Except as heretofore provided, the jurisdiction of the Jus- 
tices' Courts shall not, in any case, trench upon the jurisdiction 
of the several Courts of record of the State, nor extend to any 
action or proceeding against ships, vessels, or boats, for the 
recovery of seamen's wages for a voyage performed in whole 
or in part without the waters of this State. 

The Justices' Courts shall have jurisdiction of the following 
public offenses committed within the respective counties in 
which such Courts are established : 

1. Petit larceny. 

2. Assault or battery not charged to have been committed 
upon a public officer in the discharge of his duties, or to have 
been committed with such intent as to render the offense a 
felony. 

3. Breaches of the peace, riots, routs, affrays, committing 
a willful injury to property, and all misdemeanors punishable 
by fine not exceeding five hundred dollars, or imprisonment 
not exceeding six months, or by both such fine or imprisonment. 
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CHAPTER II. 

TERMS OP COURTS, WHEN AND WHERE HELD. 
Supreme Court. 

The Supreme Court shall always be open for the transaction 
of business. 

It shall hold regular sessions for the hearing of causes, either 
in bank or in one or both of its departments, at the capital of 
the State, commencing on the first Mondays of May and the 
second Mondays of November. At the city and county of San 
Francisco, commencing on the second Mondays of January and 
third Mondays of July; and at tKe city of Los Angeles, com- 
mencing on the first Mondays of April and the second Mondays 
of October, and special sessions at either of the above-named 
places at such other times as may be prescribed by the Judges 
thereof. 

Superior Courts. 

The Superior Courts shall be always open (legal holidays 
and non-judicial days excepted), and they shall hold their ses- 
sions at the county seats of the several counties, or cities and 
counties, respectively. They shall hold regular sessions, com- 
mencing on the first Mondays of January, April, July and 
October, and special sessions at such other times as may be 
prescribed by the Judge or Judges thereof; provided, that in 
the city and county of San Francisco the presiding Judge shall 
prescribe the times of holding such special sessions. 

Justices' Courts. 

These Courts may be held at any place selected by the Jus- 
tice holding the same, in the township or city for which he is 
elected, and they are always open for the transaction of business. 
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The Circuit Court of the United States— District 
of California. 

The regular term shall be held at San Francisco, as follows: 
On the first Monday in February, second Monday in July, 
and fourth Monday in November of each year. 

The Circuit Judge may appoint special sessions of the Cir- 
cuit Court, to be held at the place where the regular session 
is held. 

The District Court of the United States— District 
of California. 

The regular terms shall be held at San Francisco, as follows : 
On the first Monday in February, on the second Monday in 

July, and on the first Monday in November. 

Whenever the Judge fails to hold any regular term thereof, 

it shall be his duty, if it appears that the business of the Court 

requires it, to hold an intermediate term. 



CHAPTER III. 

PLACE OP TRIAL OP CIVIL ACTIONS. 

The process of the Superior Courts shall extend to all parts 
of the State; provided, that all actions for the recovery of 
the possession of, quieting the title to, or for the enforcement 
of liens upon real estate, shall be commenced in the county in 
which the real estate, or any part thereof affected by such 
action or actions, is situated. 

Actions for the following causes must be tried in the county 
in which the subject of the action, or some part thereof, is 
situated : 

1. For the recovery of real property, or of an estate or 
interest therein, or for the determination, in any form, of such 
right or interest, and for injuries to real property. 

2. For partition of real property. 
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3. For the foreclosure of all liens and mortgages on real 
property. 

Where the real property is situated partly in one county 
and partly in another, the plaintiff may select either of the 
counties, and the county so selected is the proper county for 
the trial of such action. 

Actions for the following causes must be tried in the county 
where the cause or some part thereof arose : 

1. For the recovery of a penalty or forfeiture imposed by 
statute, except that when it is imposed for an offense com- 
mitted on a lake, river, or other stream of water situated in 
two or more counties, the action may be brought in any county 
bordering on such lake, river, or stream, and opposite to the 
place where the offense was committed. 

2. Against a public officer or person especially appointed 
to execute his duties, for an act done by him in virtue of his 
office, or against a person who by his command, or in his aid, 
does anything touching the duties of such officer. 

Actions against counties may be commenced and tried in 
any county in the judicial district in which such county is 
situated, unless such actions . are between counties, in which 
case they may be commenced and tried in any county not a 
party thereto. 

All other actions must be tried in the county in which the 
defendants, or some of them, reside at the commencement of 
the action; or if none of the defendants reside in the State, or 
if residing in this State, the county in which they reside is un- 
known to the plaintiff, the same may be tried in any county 
which the plaintiff may designate in his complaint; and if the 
defendant is about to depart from the State, such action may 
be tried in any county where either of the parties reside, or 
where service is had. 

If the county in which the action is commenced is not the 
proper county for the trial thereof, the action may, notwith- 
standing, be tried therein, unless the defendant, at the time he 
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appears and answers or demurs, files an affidavit of merits; and 
demands in writing that the trial be had in the proper county. 

The place of trial may be changed in the following cases: 

1. When the county designated in the complaint is not 
the proper country. 

2. When there is reason to believe that an impartial trial 
cannot be had therein. 

3. When the convenience of witnesses and the ends of 
justice would be promoted by the change. 

4. When from any cause the Judge is disqualified from 
acting. 

Place of Trial of Action in Justices' Courts. 

1. If there be no Justices' Courts for the township or city 
in which the defendant resides: in any city or township of the 
county in which he resides. 

2. When two or more persons are jointly, or jointly and 
severally, bound in any debt or contract, or otherwise jointly 
liable in the same action, and reside in different townships or 
different cities of the same country: or in different counties, in 
the township or city in which any of the persons liable may 
reside. 

3. In case of injury to the person or property : in the 
township or city where the injury was committed, or where 
the defendant resides. 

4. If, for the recovery of personal property, or the value 
thereof, or damages for taking or detaining the same : in the 
township or city in which the property may be found, or in 
which the property was taken, or in which the defendant 
resides. 

5. When the defendant is a non-resident of the county : 
in any township or city wherein he may be found. 

6. When the defendant is a non-resident of the State : in 
any township or city in the State. 

7. When a person has contracted to perform an obligation 
at a particular place, and resides in another county, township 
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or city : in the township or city in which such obligation is to 
'be performed, or in which he resides ; and the township or city 
in which the obligation is incurred shall be deemed to be the 
township or city in which it is to be performed, unless there 
is a special contract to the contrary. 

8. When the parties voluntarily appear and plead without 
summons : in any township or city in the State. 

9. In all other cases : in the township or city in which the 
defendant resides. 

The place of trial may be changed in the following cases : 

1. When it appears to the satisfaction of the Justice be- 
fore whom the action is pending, by affidavit of either party, 
that such Justice is a material witness for either party. 

2. When either party makes and files an affidavit that he 
believes that he cannot have a fair and impartial trial before 
such Justice, by reason of the interest, prejudice or bias of the 
Justice. 

3. When a jury has been demanded, and either party 
makes and files an affidavit that he cannot have a fair and 
impartial trial on account of the bias or prejudice of the 
citizens of the township or city, against him 

4. When from any cause the Justice is disqualified from 
acting. 

5. When the Justice is sick or unable to act. 



CHAPTER IV. 
LIMITATION OP CIVIL ACTIONS. 

The periods prescribed for the commencement of civil 
actions are as follows : 

Within Five Years. 

1. An action upon a judgment or decree of any Court of 
the United States, or of any State within the United States. 

2. An action for mesne profits of real property. 



Digitized by 



Google 



16 California. [Part* 3 

Within Pour Years. 

Any action upon any contract, obligation or liability found- 
ed upon an interest in writing executed in this State (promis- 
sory notes included). 

Within Three Years. 

1. An action upon a liability created by statute other 
than a penalty or forfeiture. 

2. An action for trespass upon real property. 

3. An action for taking, detaining or injuring any goods 
or chattels, including actions for the specific recovery of per- 
sonal property. 

4. An action for relief on the ground of fraud or mistake. 
In this case the time begins to run from the discovery, by the 
aggrieved party, of the facts constituting the fraud or mistake. 

Within Two Years. 

1. An action upon a contract, obligation or liability, not 
founded upon an instrument of writing, made within or out of 
this State (accounts included). 

2. An action founded upon an instrument of writing exe- 
cuted out of this State (promissory notes included}. 

3. An action against a Sheriff, Coroner or Constable, upon 
a liability incurred by the doing of an act in his official capac- 
ity and in virtue of his office, or by the omission of an official 
duty, including the non-payment of money collected upon an 
execution — except for an escape. 

4. An action to recover damages for the death of one 
caused by the wrongful act or neglect of another. 

Within One Year. 

1. An action upon a statute for a penalty or forfeiture, 
where the action is given to an individual, or to an individual 
and the State, except where the statute imposing it prescribes 
a different limitation. 
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2. An action for libeJ, slander, assault, battery, false im- 
prisonment, or seduction. 

3. An action against a Sheriff or other officer for the 
escape of a prisoner arrested or imprisoned on civil process. 

4. An action against a municipal corporation for damages 
for injuries to property caused by a mob or riot. 

Within Six Months. 
An action against an officer, or officer de facto — 

1. To recover any goods, wares, merchandise, or other 
property, seized by such officer in his official capacity as Tax 
Collector, or to recover the price or value of any goods, wares, 
merchandise, or other personal property so seized, or for dam- 
ages for the seizure, detention, sale of, or injury to any goods, 
wares, merchandise, or other personal property seized, or for 
damages done to any person or property in making any such 
seizure. 

2. To recover stock sold for a delinquent assessment, upon 
the ground of irregularity in the assessment, or irregularity or 
defect of the notice of sale, or defect or irregularity in the sale. 

No Limitation. 

To actions for the recovery of money or other property de- 
posited with any bank, banker, trust company, or savings and 
loan society. 

General Provisions. 

The period of limitation begins to run from the time the 
cause of action accrues, or in other words, from the time when 
suit can be brought. 

A partial payment of an amount due under an agreement 
in writing (promissory notes included), or under an agreement 
not in writing (book accounts included) does not prevent the 
statute running; but where a balance is due upon a mutual, 
open and current account, where there have been reciprocal 
demands between the parties, the statute begins to run from 
the last item proved in the account on either side. 
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If when the cause of action accrues against a person he is 
out of the State, the action may be commenced within the time 
above limited, after his return to the State, and if, after the 
cause of action accrues, he departs from the State, the time of 
his absence is not part of the time limited for the commence- 
ment of the action. 

If a person entitled to bring an action be, at the time the 
cause of action accrues, either within the age of majority, in- 
sane, imprisoned on a criminal charge, or in execution under 
the sentence of a Criminal Court for a term less than for life, 
or a married woman, and her husband be a necessary party 
with her in commencing such action, the time of such disability 
is not a part of the time limited. 

If a person entitled to bring an action die before the ex- 
piration of the time limited for the commencement thereof, and 
the cause of action survive, an action may be commenced by 
his representatives, after the expiration of that time, and with- 
in six months, from his death. If a person against whom an 
action may be brought, die before the expiration of the time 
limited for the commencement thereof, and the cause of action 
survive, an action may be commenced against his represent- 
atives after the expiration of that time, and within one year 
after the issuing of letters testamentary or of administration. 

When a person is an alien subject, or citizen of a country 
at war with the United States, the time of the continuance of 
the war is not part of the period limited for the commence- 
ment of the action. 

When the commencement of an action is stayed by injunc- 
tion or statutory prohibition, the time of the continuance of 
the injunction or prohibition is. not part of the time limited for 
the commencement of the action. 

When a cause of action has arisen in another State, or in a 
foreign country: and by the laws thereof an action thereon can- 
not there be maintained against a person by reason of the lapse 
of time, an action thereon shall not be maintained against him 
in this State, except in favor of one who has been a citizen of 
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this State, and who has held the cause of action from the time 
it accrued. 

No acknowledgement or promise is sufficient evidence of a 
new or continuing contract, by which to take the case out of 
the operation of the statute, unless the same is contained in some 
writing, signed by the party to be charged thereby. 



CHAPTER V. 

PARTIES TO SUITS. 
COMMENCEMENT OP ACTIONS, ETC. 

Every action must be prosecuted in the name of the real party 
in interest, except in the case of an executor, or administrator, 
or trustee of an express trust (including a person with whom, 
or in whose name, a contract is made for the benefit of another) 
or a person expressly authorized by statute, who may sue with- 
out joining with him the person or persons for whose benefit 
the action is brought. 

In the case of an assignment of a right to recover money or 
other personal property by a judicial proceeding, the action by 
the assignee is without prejudice to any set off or other defense 
existing at the time of, or before notice of, the assignment ; but 
this does not apply to a negotiable promissory note or bill of ex- 
change, transferred, in good faith and upon good consideration, 
before maturity. 

Persons severally liable upon the same obligation or instru- 
ment, including the parties to bills of exchange and promissory 
notes, and sureties on the same or separate instruments; may all 
or any of them be included in the same action, at the option of 
the plaintiff. 

Civil actions in the Courts of this State are commenced b3' 
filing a complaint. In the Justices' Courts, by filing a com- 
plaint and issuing a summons thereon, or by the voluntary ap- 
pearance and pleading of the parties. 
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The plaintiff may have summons issued any time within one 
year after the complaint is filed with the Clerk or Justice. 

In the Superior Courts the defendant is allowed ten days 
after the service of summons and complaint to appear and an- 
swer the complaint, where service is made within the county in 
which the action is brought, and thirty days if served elsewhere. 

In the Superior Courts the summons and copy of complaint 
may be served by the Sheriff of the county where defendant 
may be found, or by any other person over the age of eighteen* 
not a party to the action. 

On Whom Summons to be Served. 

1. If the suit is against a corporation formed under the laws 
of this State, the President or other head of the corporation, 
Secretary, Cashier, or managing Agent thereof. 

2. If against a foreign corporation, or a non-resident, joint- 
stock company or association, doing business and having a man- 
aging or business Agent, Cashier, or Secretary within this 
State ; the Agent, Cashier or Secretary. 

3. If against a minor under the age of fourteen years, re- 
siding within this State : such minor personally, and also his 
father, mother, or guardian ; or if there be none within this 
State, then any person having the care or control of such minor, 
or with whom he resides, or in whose service he is employed. 

4. If against a person residing within this State, who has 
been judicially declared to be of unsound mind, or incapable of 
conducting his own affairs, and for whom a guardian has been 
appointed: such person, and also his guardian. 

5. If against a county, city or town : the President of the 
Board of Supervisors, President of the Council, or Trustees, or 
other head of the legislative department thereof. 

6. In all other cases the defendant must be served person- 
ally. 

Service by Publication. 

When the person on whom the service is to be made resides 
out of the State, or has departed from the State, or cannot, 
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after due diligence, be found within the State, or conceals him- 
self to avoid service, or is a foreign corporation having no man- 
aging or business Agent, Cashier, or Secretary within the 
State, and that fact appears by affidavit to the satisfaction of 
the Court, or a Judge thereof, and it also appears by such affi- 
davit, or by the verified complaint on file, that a cause of action 
exists against the defendant in respect to whom the service is 
to be made, or that he is a necessary or proper party to the 
action, such Court or Judge may make an order that the ser- 
vice be made by the publication of the summons. 

The order must direct the publication to be made in a news- 
paper, to be designated as most likely to give notice to the 
person to be served, and for such length of time as may be 
deemed reasonable, at least once a week; but publication 
against a defendant residing out of the State, or absent there- 
from, must not be less than two months. In case of publica- 
tion, where the residence of a non-resident or absent defendant 
is known, the Court or a Judge must direct a copy of the sum- 
mons and complaint to be forthwith deposited in the Post-office, 
directed to the person to be served, at his place of residence. 
When publication is ordered, personal service of a copy of the 
summons and complaint out of the State is equivalent to pub- 
lication and deposit in the Post-office. In either case, the ser- 
vice of the summons is complete at the expiration of the time 
prescribed by the order for publication. 

Provisions in Justices' Courts. 

In Justices' Courts, the time for the appearance of the de- 
fendant must be set forth in the summons, and must be as fol- 
lows: 

1. Forthwith, if an order of arrest is indorsed upon the 
summons. 

2. In all other cases the summons must contain a direction 
that the defendant must appear and answer the complaint with- 
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in five days, if the summons be served in the city and county, 
township or city, in which the action is brought ; within ten 
days if served out of the township or city, but in the county in 
which the action is brought ; and within twenty days if served 
elsewhere. 

On whom summons to be served in Justice-Court actions : 
see rule for service in Superior Courts. 

Rule in Superior Court applicable to Justices' Courts in 
service of summons by publication. 

In Justice-Court actions the summons cannot be served out 
of the county of Justice before whom the action is brought, ex- 
cept when the action is brought upon a joint contract or obli- 
gation of two or more persons who reside in different counties, 
and the summons has been served upon the defendant resident 
of the county, in which case the summons may be served upon 
the other defendants out of the county ; and except, also, when 
an action is brought against a party who has contracted to 
perform an obligation at a particular place, and resides in a 
different county, in which case summons may be served in the 
county where he resides ; and except, also, where an action is 
brought for injury to person or property and the defendant re- 
sides in a different county, in which case summons may be 
served in the county where the defendant resides. 

The Justice may, within a year from the date of filing the 
complaint, issue as many alias summonses as may be demanded 
by the plaintiff. 

The summons in a Justice-Court action may be served by 
a Sheriff or Constable of any of the counties of this State, or 
by any male resident over the age of twenty-one years, not a 
party to the suit, and within the county where the action is 
brought, or it may be served by publication. When a sum- 
mons is issued by a Justice of the Peace for service out of the 
county in which it was issued, the summons shall have attached 
to it a certificate, under seal by the County Clerk of such coun- 
ty, to the effect that the person issuing the same was an acting 
Justice of the Peace at the date of the summons. 
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CHAPTER VL 
FORM OP OIVIL ACTIONS-PLEADINGS. 

There is in this State but one form of civi] actions for the 
enforcement or protection of private rights and the redress or 
prevention of private wrongs. 

In such action the party complaining is known as the plain- 
tiff, and the adverse party as the defendant. 

Pleadings. 

Pleadings are the formal allegations by the parties of their 

respective claims and defenses, for the judgment of the Court. 

The only pleadings allowed on the part of the plaintiff are — 

1. The complaint. 

2. The demurrer to the answer. 

3. Demurrer and answer to a cross-complaint. 
Those allowed on the part of defendant are — 

1. The demurrer to the complaint. 

2. The answer. 

3. Cross-complaint. 

A demurrer raises an issue of law. 

An answer raises an issue of fact. 

An issue of law is tried by the Court. 

An issue of fact is tried by a jury, unless a jury trial is 
waived. 

The complaint must contain a concise statement, in writing, 
of the facts constituting the cause of action. 

In the Justice Court a copy of the account, note, bill, bond, 
or instrument upon which the action is based, is sufficient. 

The plaintiff may unite several causes of action in the same 
complaint where they all arise out of — 

1. Contracts, express or implied. 

2. Claims to recover specific real property, with or with- 
out damages for the withholding thereof, or for waste committed 
thereon, and the rents and profits of the same. 
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3. Claims to recover specific personal property, with or 
without damages for the withholding thereof. 

4. Claims against a trustee by virtue of a contract or by 
operation of law. 

5. Injuries to character. 

6. Injuries to person. 

7. Injuries to property. 

The causes of action so united must all belong to one only 
of these classes, and must affect all the parties to the action, 
and not require different places of trial, and must be separately 
stated. 

The defendant may demur to the complaint within the time 
required in the summons to answer, when it appears upon the 
face thereof, either — 

1. That the Court has no jurisdiction of the person of the 
defendant, or the subject of the action; or, 

2. That the plaintiff has not legal capacity to sue ; or, 

3. That there is another action pending between the same 
parties for the same cause ; or, 

4. That there is a defect, or misjoinder, of parties plaintiff 
or defendant ; or, 

5. That several causes of action have been improperly uni- 
ted; or, 

6. That the complaint does not state facts sufficient to 
constitute a cause of action ; or, 

7. That the complaint is ambiguous, unintelligible, or un- 
certain. 

Unless the demurrer distinctly specify the grounds upon 
which any of the objections to the complaint are taken, it may 
be disregarded. 

The defendant may demur and answer at the same time. 

The answer of the defendant shall contain — 

1. A general or specific denial of the material allegations 
of the complaint controverted by the defendant. 

2. A statement of any new matter constituting a defense 
or counter claim. If the complaint be verified, the denial of 
each allegation controverted must be specific, and be made pos- 
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itively, or according to the information and belief of the de- 
fendant. If the defendant has no information or belief upon 
the subject sufficient to enable him to answer an allegation of 
the complaint, he may so state in his answer, and place his de- 
nial on that ground. If the complaint be not verified, a general 
denial is sufficient, but only puts in issue the material allega- 
tions of the complaint. 

The counter-claim above mentioned must be one existing in 
favor of a defendant, and against a plaintiff, between whom a 
several judgment might be had in the action, and arising out of 
one of the following causes of action : 

1. A cause of action arising out of the transaction set forth 
in the complaint as the foundation of the plaintiffs claim, or 
connected with the subject of the action. 

2. In an action arising upon contract ; any other cause of 
action arising upon contract, and existing at the commencement 
of the action. 

If the defendant omit to set up a counter-claim arising out 
of the transaction set forth in the complaint as the foundation 
of the plaintiffs claim, or connected with the subject of the 
action, neither he nor his assignee can afterwards maintain an 
action against the plaintiff therefor. 

When cross-demands have existed between persons under 
such circumstances, that if one had brought an action against 
the other, a counter-claim could have been set up, the two de- 
mands shall be deemed compensated so far as they equal each 
other, and neither can be deprived of the benefit thereof by the 
assignment or death of the other. 

The plaintiff may, within the same length of time after the 
service of the answer, as- the defendant is allowed to answer 
after service of summons, demur to the answer of the defend- 
ant, or to one or more of the several defenses or counter-claims 
set up in the answer. 

The demurrer may be taken on one or more of the follow- 
ing grounds: 

1. That several causes of counter-claims have been improp- 
erly joined. 
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2. That the answer does not state facts sufficient to con- 
stitute a defense or counter-claim. 

3. That the answer is ambiguous, unintelligible or un- 
certain. 

It is not necessary for a party to set forth in a pleading 
the items of an account therein alleged; but he must deliver 
to the adverse party, within five days after a demand thereof, 
in writing, a copy of the account, or be precluded from giving 
evidence thereof. 

Pleadings may be amended. 

Verification of Pleadings. 

Every pleading must be subscribed by the party or his 
attorney; and when the complaint is verified the answer must 
be verified, unless an admission of the truth of the complaint 
might subject the party to a criminal prosecution; or unless an 
officer of the State, in his official capacity, is defendant. In 
all cases of the verification of a pleading, the affidavit of the 
party must state that the same is true of his own knowledge, 
except as to the matters which are therein stated on his infor- 
mation or belief, and as to those matters that he believes it to 
be true; and where a pleading is verified it must be by the 
affidavit of a party, unless the parties are absent from the 
county where the attorney resides, or from some cause unable 
to verify it, or the facts are within the knowledge of his attor- 
ney or other person verifying the same. When the pleading is 
verified by the attorney, or any other person except one of the 
parties, he must set forth in the affidavit the reason why it is 
not made by one of the parties. When a corporation is a party, 
the verification can be made by an officer thereof. 

Provisions in Justices' Courts. 

Pleadings in Justices' Courts are not required to be in any 
particular form, but must be such as to enable a person of com- 
mon understanding to know what is intended. 

May — except the complaint — be oral or in writing. 
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Not to be verified. 

If in writing must be filed with the Justice. 

If oral, an entry of their substance must be made in the 
docket. 

The defendant may, at any time before answering, demur 
to the complaint. 

The answer may contain a denial of any or all of the ma- 
terial facts stated in the complaint, which the defendant believes 
to be untrue, and also a statement, in a plain and direct man- 
ner, of any other facts constituting a defense or counter-claim, 
upon which an action might be brought by the defendant 
against the plaintiff in a Justice's Court 

If the defendant omit to set up a counter-claim in the cases 
just mentioned, neither he nor his assignee can afterward 
maintain an action against the plaintiff therefor. 

When the answer contains new matter in avoidance, or con- 
stituting a defense or a counter-claim, the plaintiff may, at any 
time before the trial, demur to the same -for insufficiency, stat- 
ing therein the grounds of such demurrer. 

The proceedings on demurrer are as follows : 

1. If the demurrer to the complaint is sustained, the plain- 
tiff may, within such time, not exceeding two days, as the 
Court allows, amend his complaint. 

2. If the demurrer to the complaint is overruled, the de- 
fendant may answer forthwith. 

3. If the demurrer to an answer is sustained, the defendant 
may amend his answer within such time, not exceeding two 
days, as the Court may allow. 

4. If the demurrer to an answer is overruled, the action 
must proceed as if no demurrer had been interposed. 

Either party may, at any time before the conclusion of the 
trial, amend any pleading ; but if the amendment is made after 
the issue, and it appears to the satisfaction of the Court, by 
oath, that an adjournment is necessary to the adverse party in 
consequence of such amendment, an adjournment must be 
granted. The Court may also, in its discretion, when an ad- 
journment be rendered necessary, require as a condition to the 
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allowance of such amendment, made after issue joined, the pay- 
ment of cost to the adverse party, to be fixed by the Court, not 
exceeding twenty dollars. The Court may also, on such terms 
as may be just, and on payment of costs, relieve a party from 
a judgment by a default taken against him by his mistake, in- 
advertence, surprise,' or excusable neglect; but the application 
for such relief must be made within ten days after the entry 
of the judgment, and upon an affidavit showing good cause 
therefor. 

When a pleading is amended, the adverse party may answer 
or demur to it within such time, not exceeding two days, as the 
Court may allow. 



CHAPTER VII. 

ATTACHMENTS. 

The plaintiff, at the time of issuing the summons, or at any 
time afterward, may have the property of the defendant at- 
tached as security for the satisfaction of any judgment that 
may be recovered, unless the defendant gives security to pay 
such judgment, in the following cases : 

1. In an action upon a contract, express or implied, for the 
direct payment of money, where the contract is made or is pay- 
able in this State, and is not secured by any mortgage or lien 
upon real or personal property, or any pledge of personal prop- 
erty; or if originally so secured, such security has, without 
any act of the plaintiff, or the person to whom such security 
was given, become valueless. 

2. In an action upon a contract, express or implied, against 
a defendant not residing in this State. 

In Justices' Courts the writ to attach the property of the 
defendant must be issued at the time of, or after issuing sum- 
mons, and before answer. 
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Before issuing the writ of attachment the Clerk of the 
Court, or Justice, must require an affidavit by, or on behalf of 
the plaintiff, showing : 

1. That the defendant is indebted to the plaintiff (specify- 
ing the amount of such indebtedness, over and above all legal 
set-offs or counter-claims) upon a contract, express or implied, 
for the direct payment of money, and that such contract was 
made or is payable in this State, and that the payment of the 
same has not been secured by any mortgage or lien upon any 
real or personal property, or any pledge of personal property ; 
or if originally so secured, that such security has, without any 
act of the plaintiff, or person to whom the security was given, 
become valueless ; or, 

2. That the defendant is indebted to the plaintiff (specify- 
ing the amount of such indebtedness, over and above all legal 
set-offs or counter-claims), and that the defendant is a non-resi- 
dent of the State ; and, 

3. That the attachment is not sought and the action is not 
prosecuted to hinder, delay, or defraud any creditor of the de- 
fendant. 

The Clerk or Justice must also require, before issuing the 
writ, a written undertaking, on the part of the plaintiff (in the 
Superior Court, in a sum of not less than two hundred dollars^ 
and not exceeding the amount claimed by the plaintiff; and in 
the Justices' Court in a sum not less than fifty dollars, and not 
more than three hundred dollars), by two or more sufficient 
sureties, to the effect that if the defendant recover judgment, 
the plaintiff will pay all costs that may be awarded to the de- 
fendant, and all damages which he may sustain by reason of 
the attachment, not exceeding the sum specified in the under- 
taking. 

The defendant may except to the sufficiency of the sureties. 

The writ of attachment in Superior-Court actions must be 
directed to the Sheriff of any county in which property of such 
defendant may be ; in Justice-Court actions to the Sheriff of 
any county in which the property of the defendant may be ; or 
to the Sheriff or Constable in the county where the suit is 
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brought ; and must require him to attach and safely keep all 
the property of the defendant within his county, not exempt 
from execution, or so much thereof as may be sufficient to sat- 
isfy the plaintiff's demand — the amount of which must be 
stated in conformity with the complaint, unless the defendant 
gives him security, by the undertaking of at least two sufficient 
sureties, in an amount sufficient to satisfy such demand, besides 
costs, or in an amount equal to the value of the property which 
has been, or is about to be, attached. Several writs may be 
issued at the same time to the Sheriffs of different counties. 

The writ of attachment must be executed, without delay, 
by the Sheriff to whom it is directed : 

1. Keal property, standing upon the records of the county 
in the name of the defendant, must be attached by filing with 
the Kecorder of the county, a copy of the writ, together with a 
description of the property attached, and a notice that it is at- 
tached, and by leaving a similar copy of the writ, description 
and notice with an occupant of the property, if there is one ; 
if not, then by posting the same in a conspicuous place on the 
property attached. 

2. Real property, or an interest therein, belonging to the 
defendant, and held by any other person, or standing on the 
records of the county in the name of any other person, must be 
attached by filing with the Recorder of the county a copy of 
the writ, together with a description of the property, and a no- 
tice that such real property and any interest of the defendant 
therein, held by or standing in the name of such other person 
(naming him), are attached ; and by leaving with the occupant, 
if any, and with such other person or his agent, if known and 
within the county, or at the residence of either, if within the 
county, a copy of the writ, with a similar description and no- 
tice. If there is no occupant of the property, a copy of the 
writ, together with such description and notice, must be posted 
in a conspicuous place upon the property. The Recorder must 
index such attachment when filed, in the names both of the 
defendant and of the person by whom the property is held, or 
in whose name it stands on the records. 
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3. Personal property, capable of manual delivery, must be 
attached by taking it into custody. 

4. Stocks or shares, or interest in stocks or shares of any 
corporation or company, must be attached by leaving with the 
President or other head of the same, or the Secretary, Cashier, 
or other managing Agent thereof, a copy of the writ, and a 
notice stating that the stock or interest of the defendant is at- 
tached, in pursuance of such writ. 

5. Debts and credits, and other personal property not ca- 
pable of manual delivery, must be attached by leaving with the 
person owing such debts, or having in his possession, or under 
his control, such credits and other personal property, or with 
his agent, a copy of the writ, and a notice that the debts owing 
by him to the defendant, or credits and any other personal 
property in his possession or under his control, belonging to 
the defendant, are attached in pursuance of such writ. 

Upon receiving information, in writing, from the plaintiff 
or his attorney, that any person has in his possession, or under 
his control, any credits or other personal property belonging to 
the defendant, or is owing any debt to the defendant, the Sheriff 
must serve upon such person a copy of the writ, and a notice 
that such credits or other property or debts, as the case may 
be, are attached in pursuance of such writ. 

All persons having in their possession or under their control, 
any credits or other personal property, belonging to the defend- 
ant, or owing any debts to the defendant at the time of service 
upon them of a copy of the writ and notice, as above directed, 
shall be, unless such property be delivered up or transferred, 
or such debts be paid to the Sheriff', liable to the plaintiff for 
the amount of such credits, property, or debts, until the attach- 
ment be discharged, or any judgment recovered by him be 
satisfied. 

Any person owing debts to the defendant, or having in his 
possession, or under his control, any credits or other personal 
property belonging to the defendant, may be required to attend 
before the Court or Judge, or a Referee appointed by the Court 
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or Judge, and be examined on oath respecting the same. The 
defendant may also be required to attend for the purpose of 
giving information respecting his property, and may be exam- 
ined on oath. The Court or Judge may, after such examin- 
ation, order personal property capable of manual delivery*, to be 
delivered to the Sheriff on such terms as may be just, having 
reference to any liens thereon, or any claims against the same, 
and a memorandum to be given of all other personal property, 
containing the amount and description thereof. 

Perishable property attached must be sold by the Sheriff; 
the proceeds, and other property attached, must be retained by 
him to answer any judgment that may be recovered in the 
action, unless sooner subjected to execution upon another judg- 
ment recovered previous to the issuing of the attachment. 
Debts and credits attached may be collected by him, if the 
same can be done without suit. The Sheriffs receipt is a suffi- 
cient discharge for the amount paid. 

Whenever property has been taken by an officer under a 
writ of attachment, and it is made to appear satisfactorily to 
the Court, or a Judge thereof, that the interest of the parties 
to the action will be subserved by a sale thereof, the Court or 
Judge may order such property to be sold in the same manner 
as property is sold under an execution, and the proceeds to be 
deposited in the Court, to abide the judgment in the action. 

Whenever the defendant has appeared in the action, he 
may, upon reasonable notice to the plaintiff, apply to the Court 
in which the action is pending, or to the Judge thereof, for an 
order to discharge the attachment, wholly or in part; and upon 
the execution of the undertaking mentioned hereafter, an order 
may be made, releasing from the operation of the attachment 
any or all of the property attached; and all the property so 
released, and all of the proceeds of the sales thereof, must be 
delivered to the defendant, upon the justification of the sureties 
on the undertaking, if required by the plaintiff. 

Before making such order, the Court or Judge must require 
an undertaking on behalf of the defendant, by at least two 
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sureties, residents and freeholders, or householders, in the State, 
to the effect that, in case the plaintiff recover judgment in the 
action, the defendant will, on demand, re-deliver the attached 
property so released to the proper officer, to be applied to the 
payment of the judgment ; or, in default thereof, that the de- 
fendant and sureties will, on demand, pay to the plaintiff the 
full value of the property released. The Court or Judge mak- 
ing such order may fix the sum for which the undertaking must 
be executed, and if necessary, in fixing such sum, to know the 
value of the property released, the same may be appraised by 
one or more disinterested persons, to be appointed for that pur- 
pose. The sureties may be required to justify before the Court 
or Judge, and the property cannot be released without their 
justification, if the same be required. 

The defendant may also, at any time, either before or after 
the release of the attached property, or before any attachment 
shall have been actually levied, apply on motion, upon reason- 
able notice to the plaintiff, to the Court in which the action is 
brought, or to the Judge thereof, that the writ of attachment 
be discharged, on the ground that the same was improperly or 
irregularly issued. 

If, upon such application, it satisfactorily appears that the 
writ of attachment was improperly or irregularly issued, it 
must be discharged. 



CHAPTER VIH. 

CLAIM AND DELIVERY OP PERSONAL 
PROPERTY. 

The plaintiff in an action to recover the possession of per- 
sonal property may, at the time of issuing the summons, or at 
any time before answer, claim the delivery of such property to 
him. 
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Where a delivery is claimed, an affidavit must be made by 
the plaintiff, or by some one on his behalf, showing : 

1. That the plaintiff is the owner of the property claimed 
(particularly describing it), or is entitled to the possession 
thereof. 

2. That the property is wrongfully detained by the de- 
fendant. 

3. The alleged cause of the detention thereof, according to 
his best knowledge, information and belief. 

4. That it has not been taken for a tax, assessment or fine, 
pursuant to a statute ; or seized under an execution- or an at- 
tachment against the property of the plaintiff; or if so seized, 
that it is by statute exempt from seizure. 

5. The actual value of the property. 

The plaintiff or his attorney may, thereupon, by an indorse- 
ment in writing upon the affidavit, require the Sheriff of the 
county where the property claimed may be, to take the same 
from the defendant. 

Upon a receipt of the affidavit and notice with a written 
undertaking, executed by two or more sufficient sureties, ap- 
proved by the Sheriff, to the effect that they are bound to the 
defendant in double the value of the property, as stated in the 
affidavit for the prosecution of the action for the return of the 
property to the defendant — if return thereof be adjudged, and 
for the payment to him of such sum as may from any cause be 
recovered against the plaintiff — the Sheriff must forthwith take 
the property described in the affidavit, if it be in the possession 
of the defendant or his agent, and retain it in his custody. 
The Sheriff must, without delay, serve on the defendant a copy 
of the affidavit, notice and undertaking. 

The defendant may, within two days after the service of a 
copy of the affidavit and undertaking, give notice to the Sheriff 
that he excepts to the sufficiency of the sureties. If he fails to 
do so, he is deemed to have waived all objections to them. 
When the defendant excepts, the sureties must justify on notice 
before the Judge or County Clerk ; and the Sheriff is responsi- 
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ble for the sufficiency of the sureties until the objection to them 
is either waived or until they justify. 

At any time before the delivery of the property to the plaint- 
iff, the defendant may, if he do not except to the sureties of the 
plaintiff, require the return thereof, upon giving to the Sheriff 
a written undertaking, executed by two or more sufficient sure- 
ties, to the effect that they are bound in double the value of 
the property, as stated in the affidavit of the plaintiff, for the 
delivery thereof to the plaintiff, if such delivery be adjudged ; 
and for the payment to him of such sum as may, for any cause, 
be recovered against tlje defendant. If a return of the proper- 
ty be not so required within five days after the taking and 
service of notice to the defendant, it must be delivered to the 
plaintiff, unless claimed by a third party, as hereafter set forth. 
The defendant's sureties, upon notice to the plaintiff of not less 
than two or more than five days, must justify before a Judge 
or County Clerk ; and upon such justification the Sheriff must 
deliver the property to the defendant The Sheriff is responsi- 
ble for the defendant's sureties until they justify, or until the 
justification is completed or waived, and may retain the property 
until that time ; if they, or others in their place, fail to justify 
at the time and place appointed, he must deliver the property 
to the plaintiff. 

If the property taken be claimed by any other person than 
the defendant or his agent, and such person make affidavit of 
his title thereto, or right to the possession thereof, stating the 
grounds of such title or right, and serve the same upon the 
Sheriff, the Sheriff is not bound to keep the property or deliver 
it to the plaintiff, unless the plaintiff, on demand of him, or his 
agent, indemnify the Sheriff against such claim, by an under- 
taking, by two sufficient sureties ; and no claim to such prop- 
erty by any other person than the defendant or his agent is 
valid against the Sheriff, unless so made. 

The provisions contained in this chapter are applicable to 
cases in Justices' Courts, the word " Constable " being substi- 
tuted for " Sheriff," and " Justice " for " Judge." 
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CHAPTER IX. 

ARREST AND BAIL. 

The defendant may be arrested in a civil action in the fol- 
lowing cases : 

1. In an action for the recovery of money or damages on 
a cause of action arising upon contract, express or implied, 
when the defendant is about to depart from the State, with 
intent to defraud his creditors. 

2. In an action for a fine or penalty, or for money or 
property embezzled, or fraudulently misapplied, or converted to 
his own use, by a public officer, or an officer of a corporation, 
or an attorney, factor, broker, agent, or clerk, in the course of 
his employment as such ; or by any other person in a fiduciary 
capacity ; or for misconduct or neglect in office, or in a profes- 
sional employment ; or for a wilful violation of duty. 

3. In an action to recover the possession of personal prop- 
erty unjustly detained, when the property or any part thereof 
has been concealed, removed, or disposed of, to prevent its being 
found or taken by the Sheriff. 

4. When the defendant has been guilty of a fraud in con- 
tracting the debt or incurring the obligation for which the ac- 
tion is brought ; or in concealing or disposing of the property, 
for the taking, detention, or conversion of which the action is 
brought. 

5. When the defendant has removed or disposed of his 
property, or is about to do so, with intent to defraud his 
creditors. 

The order of arrest is made upon affidavit of the plaintiff, or 
some other person, that a sufficient cause of action exists, and 
the case is one of those mentioned above. * 
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Before making the order of arrest, the Judge must require 
a written undertaking on the part of the plaintiff, with sureties 
in an amount to be fixed by the Judge, which must be at least 
five hundred dollars, to the effect that the plaintiff will pay all 
costs which may be adjudged to the defendant, and all damages 
which he may sustain by reason of the arrest, if the same be 
wrongful, or without sufficient cause, not exceeding the sum 
specified in the undertaking. 

In the Justices' Court the defendant may be arrested in a 
civil action, in the following cases : 

1. In an action for the recovery of money or damages, on 
a cause of action arising upon contract, express or implied, 
when the defendant is about to depart from the State, with in- 
tent to defraud his creditors. 

2. In an action for a fine or penalty, or for money or 
property embezzled or fraudulently misapplied, or converted 
to his own use, by one who received it in a fiduciary capacity. 

3. When the defendant has been guilty of a fraud in con- 
tracting the debt, or incurring the obligation for which the 
action was brought. 

4. When the defendant has removed, concealed, or disposed 
of his property, or is about to do so, with intent to defraud his 
creditors. 

No female can be arrested in an action in the Justices 1 
Court. Before an order of arrest can be made, the party ap- 
plying must prove to the satisfaction of the Justice, by the 
affidavit of himself, or some other person, the facts upon which 
the application is founded, and the plaintiff must execute and 
deliver to the Justice a written undertaking in the sum of three 
hundred dollars, with sufficient sureties, to the effect that the 
plaintiff will pay all costs that may be adjudged to the defend- 
ant, and all damages which he may sustain by reason of the 
arrest, if the same be wrongful, or without sufficient cause, not 
exceeding the sum specified in the undertaking. 
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CHAPTER X. 
INJUNCTIONS. 

An injunction is a writ or order requiring a person to re- 
frain from a particular act. It may be granted in the follow- 
ing cases : 

L When it appears by the complaint that the plaintiff is 
entitled to the relief demanded, and such relief, or any proof 
thereof, consists in restraining the commission or continuance 
of the act complained of, either for a limited period or per- 
petually. 

2. When it appears by the complaint or affidavit, that the 
commission or continuance of some act during the litigation 
would produce waste, great or irrepairable injury to the 
plaintiff. 

3. When it appears, during the litigation, that the defend- 
ant is doing or threatens, or is about to do, or is procuring or 
is suffering to be done, some act in violation of the plaintiffs 
rights respecting the subject of the action, and tending to ren- 
der the judgment ineffectual. 



CHAPTER XI. 
JUDGMENTS AND JUDGMENT LIENS. 

A judgment is the final determination of the rights of the 
parties in an action or proceeding. 

A judgment may be given for or against one or mere of 
several plaintiffs, and for or against one or more of several de- 
fendants ; and it may, when the justice of the case requires it, 
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determine the ultimate rights of the parties on each side, as 
between themselves. 

In an action against several defendants, the Court may, in 
ita discretion, render judgment against one or more of them, 
leaving the action to proceed against the others, whenever a 
several judgment is proper* 

The relief granted to the plaintiff, if there be no answer, 
can not exceed that which he shall have demanded in his com- 
plaint ; but m any other case, the Court may grant him any 
relief consistent with the case made by the complaint and em- 
braced within the issue. 

An action may be dismissed, or a judgment of non-suit en- 
tered, in the following cases : 

1. By the plaintiff himself, at any time before trial, upon 
the payment of costs, if a counter-claim has not been made or 
affirmative relief sought by the cross- com plaint or answer of 
defendant, 

2. By either party, upon the written consent of the other. 

3. By the Court, when the plaintiff fails to appear on the 
trial, and the defendant appears and asks for the dismissal. 

4. By the Court, when, upon the trial, and before the final 
submission of the case, the plaintiff abandons it. 

5. By the Court, upon motion of the defendant, when, 
upon the trial, the plaintiff fails to prove a sufficient case for 
the jury. 

In all other cases, judgment must be rendered on the merits. 



Judgment upon Failure to Answer, 

Judgment may be had if the defendant fail to answer or 
demuT to the complaint within the time specified in the sum- 
mons, or within such further time as may have been granted, 
as follows : 

1. In an action arising upon contract for the recovery of 
money or damages only, the Clerk, upon application of the 
plaintiff, must enter the default of the defendant, and imme- 
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d lately thereafter enter judgment for the amount specified in 
the summons, including the costs, against the defendant; or 
against one or more of several defendants, when the action is 
against two or more defendants, jointly or severally liable on a 
contract, and the summons is served on one or more, and not 
on all of them ; in which case the plaintiff may proceed against 
the defendants served in the same manner as if they were the 
only defendants. 

2. In other actions, the Clerk must enter the default of the 
defendant ; and, thereafter, the plaintiff may apply at the first 
or any subsequent term of the Court for the relief demanded 
in the complaint. If the taking of an account, or the proof of 
any fact, is necessary to enable the Court to give judgment, or 
to carry the judgment into effect, the Court may take the ac- 
count or hear the proof ; or may, in its discretion, order a 
reference for that purpose. And when the action is for dam- 
ages, in whole or in part, the Court may order the damages to 
be assessed by a jury ; or if, to determine the amount of dam- 
ages, the examination of a long account be involved, by a 
reference as above provided. 

3, In an action where the service of summons was by 
publication, the plaintiff, upon the expiration of the time for 
answering, may, upon proof of the publication, and that no an- 
swer has been filed, apply for judgment; and the Court must 
thereupon require proof to be made of the demand mentioned 
in the complaint ; and if the defendant be not a resident of the 
State, must require the plaintiff or his agent to be examined on 
oath respecting any payments that have been made to the 
plaintiff, or to any one for his use, on account of such demand, 
and may render judgment for the amount which he is entitled 
to recover. 

Judgment by Confession. 

A judgment by confession may be entered without action, 
either for money due or to become due, or to secure any person 
against contingent liability on behalf of the defendant, or both. 
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A statement in writing must be made, signed by the de- 
fendant and verified by his oath, to the following effect ; 

1. It must authorize the entry of judgment for a specified 
sum, 

2. If It be for money due, or to become due, it must state 
concisely the facts out of which it arose, and show that the sum 
confessed therefore is justly due, or to become due. 

3. If it be for the purpose of securing the plaintiff against 
a contingent liability, it must state concisely the facts constitu- 
ting the liability, and show that the sum confessed therefor 
does not exceed the same. 

Judgment on Proceedings, Without Action, by 
Submission of a Controversy, 

Parties to a question in difference, which might be the sub- 
ject of a civil action, may, without action, agree upon a case 
containing the facts upon which the controversy depends, and 
present a submission of the same to any Court which would 
have jurisdiction if an action had been brought ; but it must 
appear by affidavit that the controversy is real, and the pro- 
ceedings in good faith, to determine the rights of the parties, 
The Court must, thereupon, hear and determine the case, and 
render judgment thereon as if an action were pending. 

Judgment after Verdict, 

When trial by jury has been had, judgment must be en- 
tered by the Clerk in conformity to the verdict, within twenty- 
four hours after the vendition of the verdict, unless the Court 
order the case to be reserved for argument for further consid- 
eration, or grant a stay of proceedings. 

Upon the trial of a question of fact by the Court, its de- 
cision must be given in writing, and filed with the Clerk, with- 
in thirty days after the cause is submitted for decision. 

Judgment upon 'the decision must be entered accordingly. 

On a judgment for the plaintiff upon an issue of law, he 
may proceed as in the case of judgment upon failure to an- 
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swer. If judgment be for the defendttnt upon an issue of law, 
and the taking of an account or the proof of any fact be nec- 
essary to enable the Court to complete the judgment, a refer- 
ence may be ordered. 

Proceedings against Joint Debtors. 

When a judgment is recovered against one or more of sev- 
eral persons, jointly indebted upon an obligation, those who 
were not originally served with the summons, and did not ap- 
pear to the action, may be summoned to show cause why they 
should not be bound by the judgment in the same manner as 
though they had been originally served with the summons. 

Proceedings on Offer of Defendant to Compromise. 

The defendant may, at any time before the trial or judg- 
ment, serve upon the plaintiff an offer to allow judgment to be 
taken against him for the sum or property, or to the effect 
therein specified. If the plaintiff accept the offer, and give no- 
tice thereof within five days, he may file the offer, with proof 
of notice of acceptance, and the Clerk must thereupon enter 
judgment accordingly. If the notice of acceptance be not given, 
the offer is to be deemed withdrawn, and cannot be given in 
evidence upon the trial ; and if the plaintiff fail to obtain a 
more favorable judgment, he cannot recover costs, but must pay 
the defendant's costs from the time of the offer. 

Gold Coin or Currency Judgment. 

In an action on a contract or obligation in writing, for the 
direct payment of money, made payable in a specified kind of 
money or currency, judgment for the plaintiff, whether it be 
default or after verdict, may follow the contract or obligation, 
and be made payable in the kind of money or currency speci- 
fied therein ; and in all actions for the recovery of money, if 
the plaintiff* allege in his complaint that the same was under- 
stood and agreed by the respective parties to be payable in a 
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specific kind of money or currency, and this fact is admitted by 
the default of the defendant, or established by evidence, the 
judgment for the plaintiff must be made payable in the kind of 
money or currency so alleged in the complaint ; and in an action 
against any person for the recovery of money received by such 
person in a fiduciary capacity, or to the use of another, judg- 
ment for the plaintiff must be made payable in the kind of 
money or currency so received by such person* 

Judgment in Replevin, 

In an action to recover the possession of personal property, 
judgment for the plaintiff may be for the possession or value 
thereof, In case a delivery cannot be had, and damages for the 
detention. Jf the property has been delivered to the plaintiff, 
and the defendant claim a return thereof, judgment for the de- 
fendant may be for a return of the property, or the value 
thereof, in case a return cannot be had, and damages for taking 
or withholding the same. 

Judgment Lien. 

From the time the judgment is docketed it becomes a lien 
upon all the real property of the judgment debtor, not exempt 
from execution, in the county, owned by him at the time, or 
which he may afterwards acquire, until the lien ceases. The 
Hen continues for two years, unless the enforcement of the 
judgment be stayed on appeal by execution of a sufficient under- 
taking, in which case the lien of the judgment ceases. [See 
elsewhere, how judgments in Justice's Court are made a lien 
upon real property.] 

A transcript of the original document, certified by the Clerk, 
may be tiled with the Recorder of any other county ; and from 
the time of the filing of the judgment becomes a lien upon all 
the real property of the judgment debtor, not exempt from 
execution, in such county, owned by him at the time, or which 
he may afterward, and before the time expires, acquire. The 
lien continues for two years. 
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PROVISIONS IN JUSTICES' COURTS. 
Judgment by Default. 

If the defendant fail to appear and to answer or demur at 
the time specified in the summons, then, upon proof of service 
of the summons, the following proceedings must be had: 

1. If the action is based upon a contract, and is for the 
recovery of money or damages only, the Court must render 
judgment in favor of plaintiff for the sum specified in the 
summons. 

% In all other actions, the Court must hear the evidence 
offered by the plaintiff, and must render judgment in his favor 
for such a sum (not exceeding the amount stated in the sum- 
mons) as appears by such evidence to be just. 

In the following cases the same proceedings must be had, 
and judgment must be rendered in like manner, as if the de- 
fendant failed to appear and answer or demur : 

L If the complaint has been amended, and the defendant 
fails to answer it, as amended, within the time allowed by the 
Court. 

2. If the demurrer to the complaint is overruled, and the 
defendant fails to answer at once. 

3. If the demurrer to the answer is sustained, and the 
defendant fails to amend the answer in the time allowed by 
the Court. 

Judgments other than by Default. 

Judgments upon confession, may be entered up in any Jus- 
tices' Court, specified in the confession. 

Judgment that the action be dismissed without prejudice to 
a new action, may be entered, with costs, in the following cases : 

1- When the plaintiff voluntarily dismisses the action be- 
fore it is finally submitted. 

% When he fails to appear at the time specified in the 
summons, or at the time to which the action has been post- 
poned, or within one hour thereafter. 
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3. When, after a demurrer to the complaint has been sus- 
tained, the plaintiff fails to amend it within the time allowed 
by the Court. 

4. When it is objected to at the trial, and appears by the 
evidence, that the action is brought in the wrong county, or 
township, or city ; but if the objection is taken and overruled, 
it is cause only of reversal on appeal, and does not otherwise 
invalidate the judgment ; if not taken at the trial, it is waived. 

When a trial by jury has been had, judgment must lie 
entered by the Justice, at once, in conformity with the verdict. 

When the trial is by the Court, judgment must be entered 
at the end of the trial. 

When the amount found due to either party exceeds the 
sum for which the Justice is authorized to enter judgment, such 
party may remit the excess, and judgment may be entered for 
the residue. 

If the defendant, at any time before the trial, offer in writ- 
ing to allow judgment to be taken against him for a specific 
sum, the plaintiff may immediately have judgment therefor, 
with the costs then accrued ; but if he do not accept such offer 
before the trial, and fail to recover in the action a sum in excess 
of the offer, he cannot recover costs, but costs must be adjudged 
against him, and if he recover, be deducted from his recovery* 
The offer and failure to accept it cannot be given in evidence, 
nor affect the recovery otherwise than as to costs. 

The Justice must tax and include in the judgment the costs 
allowed by law to the prevailing party. 

An abstract of the judgment may be filer! and docketed in 
the office of the County Clerk of the county in which the judg- 
ment was rendered, and the judgment docketed in the judgment 
docket of the Superior Court thereof. 

A judgment rendered in a Justices' Court creates no lien 
upon any lands of the defendant, unless such an abstract is tiled 
in the office of the Recorder of the county in which the lauds 
are situated. When so filed, and from the time of tiling the 
judgment, it becomes a lien upon all the rual property of tin- 
judgment debtor, not exempt from execution, in such county. 
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owned by him at the time, or which he may afterwards, and 
before the lien expires, acquire. The lien continues for two 
years, unless the judgment be previously satisfied. 



CHAPTER XH. 
EXECUTION— SALE AND REDEMPTION. 

The party in whose favor judgment is given may, at any 
time within five years after the entry thereof, have a. writ of 
execution issued for its enforcement — same in Justice-Court 
actions. The execution may be made returnable at any time not 
less than ten nor more than sixty days after its receipt by the 
Sheriff or Constable. 

Executions may at the same time be issued to different 
counties. 

In Justices' Courts the Justice before whom the action is 
brought may issue an execution directed to the Sheriff or Con- 
stable of the county in which judgment is obtained ; when it is 
desired to issue execution directed to the Sheriff of another 
county, it is necessary to file an abstract of the judgment with 
the County Clerk of the county within which the judgment is 
obtained, and have him issue the execution. 

Notwithstanding the death of a party after the judgment, 
execution thereon may be issued, or it may be enforced as 
follows: 

1. In the case of the death of the judgment creditor, upon 
the application of his executor or administrator, or successor in 
interest. 

2. In the case of the judgment debtor, if the judgment be 
for the recovery of real or personal property, or the enforce- 
ment of a lien thereon. 

When any judgment has been rendered for or against the 
testator or intestate in his lifetime, no execution shall issue 
thereon after his death, except as above provided. If execution 
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is actually levied upon any property of the decedent before his 
death, the same may be sold for the satisfaction thereof ; and 
the officer making the sale must account to the executor or 
administrator for any surplus in his han I 

The following property is exempt from execution, except 
upon a judgment recovered for its price, or upon a mortgage 
thereon : 

1. Chairs, tables, desks and books, to the value of two 
hundred dollars, belonging to the judgment debtor. 

2. Necessary household, table, and kitchen furniture be- 
longing to the judgment debtor, including : one sewing machine, 
stoves, stovepipes, and furniture, wearing apparel, beds, bed- 
ding, and bedsteads, hanging pictures, oil paintings and draw- 
ings, drawn or painted by any member of the family, and fam- 
ily portraits and their necessary frames, provisions actually 
provided for individual or family use sufficient for three months, 
and three cows and their sucking calves, four hogs with their 
sucking pigs, and food for such cows and hogs for one month, 

3. The farming utensils or implements of husbandry of 
the judgment debtor ; also, two oxen, or two horses, ur two 
mules, and their harness, one cart or wagon, and food for such 
oxen, horses, or mules, for one month ; also, all seed, grain, or 
vegetables actually provided, reserved, or on band for the pur- 
pose of planting or sowing at any time within the ensuing six 
months, not exceeding in value the sum of two hundred dollars, 
and seventy-five beehives, and one horse and vehicle belonging 
to any person who is maimed or crippled, and the same is nec- 
essary in his business. 

4. The tools or implements of a mechanic or artisan neces- 
sary to carry on his trade ; the notarial seal, records, and office 
furniture of a Notary Public; the instruments and chest of a 
surgeon, physician, surveyor, or dentist, necessary to the exer^ 
cise of their profession, with their professional libraries and 
necessary office furniture ; the professional lil »raiies of attor- 
neys, judges, ministers of the gospel, editors, school teachers, 
and music teachers, and their necessary office furniture ; also. 
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the musical instruments of music teachers actually used by 
them in giving instructions, and all the indexes, abstracts, books, 
papers, maps, and office furniture of a Searcher of Records, 
necessary to be used in his profession. 

5. The cabin or dwelling of a miner not exceeding in value 
the sum of five hundred dollars ; also his sluices, pipes, hose, 
windlass, derrick, cars, pumps, tools, implements, and appliances 
necessary for carrying on any mining operations, not exceeding 
in value the aggregate sum of five hundred dollars ; and two 
horses, mules or oxen, with their harness, and food for such 
horses, mules, or oxen for one month, when necessary to be used 
in any whim, windlass, derrick, car, pump, or hoisting gear ; 
and also his mining claim, actually worked by him, not exceed- 
ing in value the sum of one thousand dollars. 

6. Two horses, two oxen, or two mules, and their harness, 
and one cart or wagon, one dray or truck, one coupe, one hack 
or carriage, for one or two horses, by the use of which a cart- 
man, drayman truckman, huckster, peddler, hackman, teamster, 
or other laborer habitually earns his living, and one horse, 
with vehicle and harness or other equipments, used by a phy- 
sician, surgeon, constable, or minister of the gospel, in the 
legitimate practice of his profession or business, with food for 
such oxen, horses, or mules for one month. 

7. One fishing boat and net, not exceeding the total value 
of five hundred dollars, the property of any fisherman, by the 
lawful use of which he earns a livelihood. 

8. Poultry not exceeding in value twenty-five dollars. 

9. The earnings of the judgment debtor for his personal 
services rendered at any time within thirty days next preced- 
ing the levy of execution or attachment, when it appears, by 
the debtors' affidavit or otherwise, that such earnings are 
necessary for the use of his family, residing in this State, sup- 
ported in whole or in part by his labor; but where debts are 
incurred by any such person, or his wife or family, for the 
common necessaries of life, the one-half of such earnings above 
mentioned are nevertheless subject to execution, garnishment, 
or attachment to satisfy debts so incurred. 
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10. The shares held by a member of a homestead associ- 
ation duly incorporated, not exceeding in value one thousand 
dollars, if the person holding the shares is not the owner of a 
homestead under the laws of this State. All the nautical in- 
struments and wearing apparel of any master, officer, or sea- 
man of any steamer or other vessel. 

11. All moneys, benefits, privileges, or immunities accru- 
ing or in any manner growing out of any life insurance on the 
life of the debtor, if the annual premiums paid do not exceed 
five hundred dollars. 

12. All fire engines, hooks and ladders, with the carts, 
trucks, and carriages, hose, buckets, implements, and apparatus 
thereunto appertaining, and all furniture and uniforms of any 
fire company or department organized under any laws of this 
State. 

13. All arms, uniforms, and accouterments required by 
law to be kept by any person, and also one gun to be selected 
by the debtor. 

14. All Court-houses, jails, public offices, and buildings, 
lots, grounds, and personal property, the fixtures, furniture, 
books, papers, and appurtenances belonging and pertaining to 
the jail and public offices, belonging to any county or to any 
city and county, of this State, and all cemeteries, public squares 
parks and places, public buildings, town halls, markets, build- 
ings for the use of fire departments and military organizations, 
and the lots and grounds thereto belonging and appertaining 
owned, or held by any town or incorporated city, or dedicated 
by such town or city, to health, ornament, or public use, or for 
the use of fire or military company, organized under the laws 
of this State. 

For exemptions of homesteads, see " Homesteads." 

Notice of Sale. 

Before the sale of property on execution, notice thereof 
must be given as follows : [Same in Justice-Court actions.] 
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1. In the case of perishable property : by posting written 
notice of the time and place of sale in three public places of 
the township or city where, the sale is to take place, for such 
time as may be reasonable, considering the character and con- 
dition of the property. 

2. In case of other personal property : by posting a similar 
notice in three public places in the township or city where the 
sale is to take place, for not less than five nor more than ten 
days. 

3. In case of real property : by posting a similar notice 
particularly describing the property, for twenty days, in three 
public places of the township or city where the property is sit- 
uated, and also where the property is to be sold, and publishing 
a copy thereof once a week for the same period, in some news- 
paper published in the county if there be one. 

Sale of Real Property — When Absolute or Not, 

Upon a sale of real property the purchaser is substituted to 
and acquires all the right, title, and interest, and claim of the 
judgment debtor thereto ; and when the estate is less than a 
leasehold of two years' unexpired term, the sale is absolute. In 
other cases the property is subject to redemption. 

Certificate of Sale of Real Estate. 

The officer must give the purchaser a certificate of sale, and 
a duplicate of such certificate must be filed by the officer in the 
office of the Recorder of the county. 

By Whom Property may be Redeemed, and When. 

Property sold, subject to redemption, as above provided, or 
any part sold separately, may be redeemed in the manner here- 
inafter provided, by the following persons or their successors in 
interest : 

1. The judgment debtor or his successor in interest, in the 
whole or any part of the property. 
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2. A creditor having a lien by judgment or mortgage, on 
the property sold, or on some share or part thereof subsequent 
to that on which the property was sold. 

The judgment debtor or redemptioner may redeem the prop- 
erty from the purchaser at any time within six months after 
the sale, on paying the purchaser the amount of the purchase, 
with two per cent, a month thereon in addition, up to the time 
of redemption, together with the amount of any assessment or 
taxes which the purchaser may have paid thereon after the 
purchase, and interest on such amount ; and if the purchaser be 
also a creditor, having a prior lien to that of the redemptioner, 
other than the judgment under which such purchase was made, 
the amount of such lien, with interest. 

If property be so redeemed by a redemptioner, another re- 
demptioner may, within sixty days after the last redemption, 
again redeem it from the last redemptioner, on paying the sum 
paid on such last redemption, with four per cent, thereon in 
addition, and the amount of any assessment or taxes which the 
last redemptioner may have paid thereon after the redemption 
by him with interest on such amount ; and, in addition, the 
amount of any liens held by said last redemptioner prior to his 
own, with interest ; but the judgment under which the property 
was sold need not be so paid as a lien. The property may be 
again, and as often as a redemptioner is ao disposed, redeemed 
from any previous redemptioner within sixty days after the 
last redemption, on paying the sum paid on the last previous 
redemption, with four per cent, thereon in addition, and the 
amount of any assessments or taxes which the last previous 
redemptioner paid after the redemption by him, with interest 
thereon; and the amount of any liens, other than the judgment 
under which the property was sold, held by the last redemp- 
tioner previous to his own, with interest Written notice of 
redemption must be given to the Sheriff, ami a duplicate tiled 
with the Recorder of the county; and if any taxes or assess- 
ments are paid by the redemptioner, or if he has or acquires 
any lien other than that upon which the redemption was made, 
notice thereof must in like manner be given to the Sheriff, and 
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tiled with the Recorder; and if such notice be not filed, the 
property may be redeemed without paying such tax, assess- 
ment, or lien. If no redemption be made within six months 
after the sale, the purchaser or his assignee is entitled to & con- 
veyance ; or, if so redeemed, whenever sixty days have elapsed, 
and no other redemption has been made, and notice therebf 
given, and the time for redemption has expired, the last re- 
demptioner or his assignee is entitled to a Sheriffs deed ; but 
in all cases the judgment debtor shall have the entire period of 
sjx months from the date of the sale to redeem the property. 
If the judgment debtor redeem, he must take the same pay- 
ments as are required to effect a redemption by a redemptioner. 
If the debtor redeem, the effect of the sale is terminated, and he 
is restored to his estate. Upon a redemption by the debtor, 
the person to whom the payment is made must execute and 
deliver to him a certificate of redemption, acknowledged or 
proved before an officer authorized to take acknowledgments 
of conveyances of real property. Such certificate must be 
filed and recorded in the office of the Recorder of the county 
in which the property is situated. 

Payment may be made to the purchaser or redemptioner, 
nr for him, to the officer who made the sale. 

A redemptioner must produce to the officer or person from 
whom he seeks to redeem, and serve with his notice to the 
Sheriff: 

1. A copy of the docket of the judgment under which he 
claims the right to redeem, certified by the Clerk of the Court, 
or of the county where the judgment is docketed; or if he 
redeem upon a mortgage or other lien, a note of the record 
thereof certified by the Recorder. 

2. A copy of any assignment necessary to establish his 
claims, verified by the affidavit of himself or of a subscribing 
witness thereto. 

3. An affidavit by himself or his agent, showing the 
amount then actually due on the lien. 

Until the expiration of the time allowed for redemption, the 
Court may restrain the commission of waste on the property. 
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The purchaser, from the time of the sale until a redemption, 
and a redemptioner, from the time of his redemption until 
another redemption, is entitled to receive from the tenant in 
possession the rents of the property sold, or the value of the 
use and occupation thereof. But when any rents or profits 
have been received by the judgment creditor or purchaser, or 
his or their assigns, from the property thus sold preceding 
such redemption, the amounts of such rents and profits shall 
be a credit upon the redemption money to be paid. 



CHAPTER XIII. 

PROCEEDINGS SUPPLEMENTARY TO EXECUTION. 

When an execution against property of the judgment 
debtor — or any one of the several debtors in the same judgment, 
issued to the Sheriff of the county where he resides, or if he do 
not reside in this State, to the Sheriff of the county where the 
judgment roll is filed — is returned unsatisfied, in whole or in 
part, the judgment creditor, at any time after such return is 
made, is entitled to an order from the Judge of the Court, 
requiring such judgment debtor to appear and answer concern- 
ing his property, before such Judge, or a referee appointed by 
him, at a time and place specified in the order ; but no 
judgment debtor must be required to attend before a Judge or 
referee out of the county in which he resides. 

After the issuing of an execution against property, and 
upon proof, by affidavit of a party or otherwise, to the satisfac- 
tion of the Court, or a Judge thereof, that any judgment 
debtor has property which he unjustly refuses to apply toward 
the satisfaction of the judgment, such Court or Judge may, by 
an order, require the judgment debtor to appear at a specified 
time and place before such Judge or referee appointed by him, 
to answer concerning the same; and such proceedings may there- 
upon be had for the application of the property of the judgment 
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debtor toward the satisfaction of the judgment as are provided 
upon the return of an execution. Instead of the order requiring 
the attendance of the judgment debtor, the Judge may, upon 
affidavit of the judgment creditor, his agent or attorney, if it 
appears to him that there is danger of the debtor absconding, 
order the Sheriff 4 to arrest the debtor and bring him before 
such Judge. Upon being brought before the Judge, he may be 
ordered to enter into an undertaking, with sufficient surety, that 
he will attend from time to time before the Judge or referee, as 
may be directed, during the pendency of proceedings and until 
the final termination thereof, and will not, in the meantime, 
dispose of any portion of his property, not exempt from execu- 
tion. In default of entering into such undertaking he may be 
committed to prison. 

After the issuing of an execution against property, and 
before its return, any person indebted to the judgment debtor 
may pay to the Sheriff the amount of his debt, or so much 
thereof as may be necessary to satisfy the execution ; and the 
Sheriff's receipt is a sufficient discharge for the amount so 
paid. 

After the issuing or return of an execution against property 
of the judgment debtor, or of any one of several debtors in 
the same judgment, or upon proof, by affidavit or otherwise, to 
the satisfaction of the Judge, that any person or corporation 
has property of such judgment debtor, or is indebted to him in 
an amount exceeding fifty dollars, the Judge may, by an order, 
require such person or corporation, or any officer or member 
thereof, to appear at a specified time and place before him, or a 
referee appointed by him, and answer concerning the same. 

Witnesses may be required to appear and testify before the 
Judge or referee. The Judge or referee may order any property 
of a judgment debtor, not exempt from execution, in the hands 
of such debtor or any other person, or due to the judgment 
debtor, to be applied toward the satisfaction of the judgment. 

If it appear that a person or corporation, alleged to have 
property of the judgment debtor, or to be indebted to him, claims 
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an interest in the property adverse to hirn, or denies the debt, 
the Court or a Judge may authorize, by an order made to that 
effect, the judgment creditor to institute an action against such 
person or corporation for the recovery of such interest or debt i 
and the Court or Judge may, by order, forbid a transfer or 
other disposition of such interest or debt, until an action can 
be commenced and prosecuted to judgment. 

If any person, party, or witness disobey an order of the 
referee, properly made, in proceedings before him 3 he may be 
punished by the Court or Judge ordering the reference, for a 
contempt 



CHAPTER XIV, 
COSTS. 

The general rule is that judgment carries coat. 

When, in an action for the recovery of money only, the 
defendant alleges in his answer that before the commencement 
of the action he tendered to the plaintiff the full amount to 
which he was entitled, and thereupon deposits in Court for the 
plaintiff the amount so tendered, and the allegation be found 
to be true, the plaintiff cannot recover cost?, but must pay 
costs to the defendant. 

When several actions are brought on one hand, undertaking, 
promissory note, bill of exchange, or other instrument in writ- 
ing, or in any other case for the same cause of action, against 
several parties who might have been joined as defendants in 
the same action, no costs can be allowed to the plaintiff in more 
than one of such actions, which may be at his election, if the 
parties proceeded against in the other actions were, at the com- 
mencement of the previous action, openly within this State ; 
but the disbursements of the plaintiff must be alio wed to him 
in each action. 
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Security for Costs. 

When the plaintiff in an action resides out of the State, or 
is a foreign corporation, security for the costs and charges* 
which may be awarded against such plaintiff, may be required 
by the defendant. 

When required, all proceedings in the action must be stayed 
until an undertaking, executed by two or more persons, is filed 
with the Clerk, to the effect that they will pay such costs and 
charges as may be awarded against the plaintiff by judgment, 
or in the progress of the action, not exceeding the sum of three 
hundred dollars. A new or additional undertaking may be 
ordered by the Court or Judge, upon proof that the original 
undertaking is insufficient security, and proceedings in the 
action stayed until such new or additional undertaking is exe- 
cuted and filed. If such security is not given by the plaintiff 
within thirty days after notice that security is required, the 
Court or Judge may order the action dismissed. 



CHAPTER XV. 

APPEALS IN CIVIL ACTIONS. 
Appeals in General. 

Within what time appeals may be taken : 

1. From a final judgment in an action or special proceed- 
ing commenced in the Court in which the same is rendered, 
within one year after the entry of judgment. But an excep- 
tion to the decision or verdict, on the ground that it is not sup- 
ported by the evidence, cannot be reviewed on an appeal from 
the judgment, unless the appeal is taken within sixty days 
after the rendition of the judgment. 

2. From a judgment rendered on an appeal from an in- 
ferior Court, within ninety days after the entry of such judg- 
ment. 
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3. From an order granting or refusing a new trial ; from 
an order granting or dissolving an injunction ; from an order 
refusing to grant or dissolve an injunction ; from an order -dis- 
solving- or refusing to dissolve an attachment ; from an order 
granting or refusing to grant a change of the place of trial : 
from any special order made after the final judgment, and 
from an inter) ocutory judgment in actions for partition of real 
property, within sixty days after the order or interlocutory 
judgment is made and entered in the minutes of the Court, or 
tiled with the Clerk. 

An appeal is taken by filing, with the Clerk of the Court 
in which the judgment or order appealed from is enters 
notice stating the appeal from the same, or .suuie specific part 
thereof, and serving a similar notice on the adverse party or 
bis attorney. The order of service is immaterial; but the 
appeal is ineffectual for any purpose unless, within five days 
after service of the notice of appeal, an undertaking he filed, or 
a deposit of money be made with the Clerk, as hereinafter pro- 
vided, or the undertaking be waived by the adverse party in 
writing. 

The undertaking on appeal must be in writing, and must 
be I xecuted on the part of the appellant by at least two sure- 
ties, to the effect that the appellant will pay all damages and 
costs which may be awarded against him on the appeal, or on 
dismissal thereof, nut exceeding three hundred dollars ; or that 
sum must be deposited with the Clerk with whom the judg- 
ment or order was entered, to abide the event of the appeal. 

If the appeal be from a judgment or order directing the 
payment of money, it does not stay the execution of the judg- 
ment or ortler, unless a written undertaking be executed on the 
part of the appellant, by two or more sureties, to the effect 
that they are bound in double the amount named in the judg- 
ment or order ; that if the judgment or order appealed from, or 
any part thereof, be affirmed, or the appeal be dismissed, the 
appellant will pay the amount directed to be paid by the judg- 
ment or order ; or the part of such amount as to which the 
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judgment or order is affirmed, if affirmed only in part; and all 
damages and costs which may be awarded against the appellant 
upofa. the appeal. And that if the appellant does not make 
such payment, within thirty days after the filing of the remit- 
titur from the Supreme Court, in the Court from which the 
Appeal is taken, judgment may be entered on motion of the 
respondent in his favor against the sureties, for such amount, 
together with the interest that may be due thereon, and the 
damages and costs which may be awarded against the appellant 
upon the appeal If the judgment or order appealed from be 
for a greater amount than two thousand dollars, and the sure- 
ties do not state in their affidavit of justification accompanying 
the undertaking, that they are each worth the sum specified in 
the undertaking, the stipulation may be that the judgment to 
be entered against the sureties shall be for such amounts only 
as in their affidavits they may state that they are severally 
worth, and judgment may be entered against the sureties by 
the Court from which the appeal is taken pursuant to the stip- 
ulations therein designated. 

When the judgment, or order, appealed from is made pay- 
able in a specified kind of money or currency, the judgment 
entered against the sureties upon the undertaking, must be 
made payable in the same kind of money or currency. 

When an appeal is perfected it stays all further proceedings 
in the Court below, upon the judgment or order appealed from, 
or upon the matters embraced therein, and releases from levy, 
property which has been levied upon under execution issued 
upon such judgment. 

The adverse party may except to the sufficiency of the 
sureties to the undertaking on appeal. 

The foregoing provisions in regard to appeals do not apply 
to appeals to the Superior Court from Justices' or Police Courts. 

Appeals from Superior Courts. 

An appeal may be taken to the Supreme Court from a 
Superior Court, in the following cases : 
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1. From a final judgment entered in an action or special 
proceeding commenced in a Superior Court, or brought into a 
Superior Court from another Court. 

2. From an order granting or refusing a new trial, or 
granting or dissolving an injunction, or refusing' to grant or 
dissolve an injunction, or dissolving or refusing to dissolve an 
attachment, or changing or refusing to change the place of 
trial, from any special order made after final judgment, and 
from such interlocutory judgment in actions for partition as 
determines the rights and interests of the respective parties and 
directs partition to be made. 

3. From a judgment or order granting or refusing to grant, 
revoking or refusing to revoke, letters testamentary, or of ad- 
ministration, or of guardianship; or admitting or refusing to 
admit a will to probate, or against or in favor of the validity 
of a will, or revoking the probate thereof ; or against or in 
favor of setting apart property, or making an allowance for a 
widow or child ; or against or in favor of directing the parti- 
tion, sale, or conveyance of real property, or settling an account 
of an executor, or administrator, or guardian ; or refusing 
allowing, or directing the distribution or partition of an estate, 
or any part thereof, or the payment of a debt, claim, or legacy, 
or distributive share ; or confirming or refusing to confirm a 
report of an appraiser setting apart a homestead. 

The foregoing does not apply in cases appealed from Jus- 
tices', Police, or other inferior Courts, except cases of forcible 
entry and detainer, and cases involving the legality of any tax, 
impost, assessment, toll, or municipal fine; or in which the de- 
mand, exclusive of interest or the value of the property in 
controversy, amounts to three hundred dollars. 

Appeals from Justices' or Police Courts. 

Any party dissatisfied with a judgment rendered in a civil 
action in a Police or Justice's Court, may appeal therefrom to 
the Superior Court of the county, at any time within thirty 
days after the rendition of the judgment. 
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Parties appealing on questions of law alone, must, within 
ten days from rendition of judgment, prepare a statement of 
the case, and file the same with the Justice or Judge. When 
the appeal is taken on questions of fact, or questions of both 
law and fact, no statement need be made, but the action must 
be tried anew in the Superior Court. 

An appeal from a Justice's or Police Court is not effectual 
for any purpose, unless an undertaking be filed, with two or 
more sureties, in the sum of one hundred dollars, for the pay- 
ment of the costs on the appeal ; or if a stay of the proceedings 
be claimed, in a sum equal to twice the amount of the judg- 
ment including costs, when the judgment is for the payment of 
money ; or twice the value of the property, including costs 
when the judgment is for the recovery of specific personal 
property ; and must be conditioned, when the action is for the 
recovery of money, that the appellant will pay the amount of 
the judgment appealed from, and all costs, if the appeal be 
withdrawn or dismissed, or the amount of any judgment and 
all costs that may be recovered against him in the Superior 
Court. When the action is for the recovery, or to en- 
force or foreclose a lien on specific personal property, the 
undertaking must be conditioned that the appellant will pay 
the judgments and costs appealed from, and obey the order of 
the Court made therein, if the appeal be withdrawn or dis- 
missed, or any judgment and costs that may be recovered 
against him in said action in the Superior Court, and will obey 
any order made by the Court therein. When the judgment 
appealed from directs the delivery of possession of real prop- 
erty, the execution of the same cannot be stayed unless a writ- 
ten undertaking be executed on the part of the appellant, with 
two or more sureties, to the effect that during the possession of 
such property by the appellant he will not commit or suffer to 
be committed, any waste thereon ; and if the appeal be dis- 
missed or withdrawn, or the judgment affirmed, or judgment be 
recovered against him in the action in the Superior Court, he 
will pay the value of the use and occupation of the property, 
from the time of the appeal until the delivery of possession 
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thereof, or that he will pay any judgment and costs that may 
be recovered against him in said action in the Superior Court, 
not exceeding a sum to be fixed by the Justice of the Court 
from which the appeal is taken, and which sum must be speci- 
fied in the undertaking. A deposit of the amount of the judg- 
ment, including all costs, appealed from, or of the value of the 
property, including all costs, in actions for the recovery of 
specific personal property, with the Justice or Judge, is equiva- 
lent to the filing of the undertaking. The adverse party may 
except to the sufficiency of the sureties within five days after 
the filing of the undertaking, and unless they or other sureties 
justify before the Justice or Judge, within five days thereafter, 
upon notice to the adverse party, to the amounts stated in their 
affidavits, the appeal must be regarded as if no such undertak- 
ing had been given. * 

On filing the above undertaking, execution must be stayed. 
For a failure to prosecute an appeal, or unnecessary delay 
in bringing it to a hearing, the Superior Court, after notice, 
may order the appeal to be dismissed, with costs; and if it 
appear to such Court that the appeal was made solely for delay, 
it may add to the costs such damages as may be just, not 
exceeding twenty-five per cent, of the judgment appealed from. 



CHAPTER XVI. 

NEW TRIALS. 

A new trial may be granted for any of the following -| 

causes, materially affecting the substantial rights of the party 
aggrieved: 

1. Irregularity in the proceedings of the Court, jury, or 
adverse party, or any order of the Court, or abuse of discretion, 
by which either party was prevented from having a fair trial. 

2. Misconduct of the jury, and whenever any one or more 
of the jurors have been induced to assent to any general or 
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special verdict, or to finding on any question submitted to them 
by the Court by a resort to the determination of chance, such 
misconduct may be proved by the affidavit of any one of the 
jurors. 

3. Accident or surprise, which ordinary prudence could 
not have guarded against. 

4. Newly discovered evidence, material for the party 
making the application, which he could not, with reasonable 
diligence, have discovered and produced at the trial. 

5. Excessive damages, appearing to have been given under 
the influence of passion or prejudice. 

6. Insufficiency of the evidence to justify the verdict or 
other decision, or that it is against law. 

7. Error in law occurring at the trial and excepted to by 
tlie party making the application. 

The party intending to move for a new trial must, within 
ten days after the verdict, if the action were tried by a jury, 
or after notice of the decision of the Court or referee, if the 
action were tried without a jury, file with the Clerk and serve 
upon the adverse party a notice of his intention, designating 
the ground upon which the motion will be made. 



CHAPTER XVH. 

ESTATES OP DECEASED PERSONS. 

In what county wills must be approved and letters testi- 
mentary or of administration granted: 

1. In the county of which the deceased was a resident at 
the time of his death, in whatever place he may have died. 

2. In the county in which the deceased may have died, 
leaving estate therein, he not being a resident of the State. 

3. In the county in which any part of the estate may be, 
the deceased having died out of the State and not resident 
therein at the time of his death. 
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4. In the county in which any part of the estate may be, 
the deceased not being a resident of the State, and not leaving 
estate in the county in which he died. 

5. In all other cases, in the county where application for 
letters is first made. 

Order of persons entitled to administer : 

1. The surviving husband or wife, or some competent per- 
son whom he or she may request to have appointed. 

2. The children. 

3. The father or mother. 

4. The brothers. 

5. The sisters. 

6. The grandchildren. 

7. The next of kin entitled to share in the distribution of 
the estate. 

• 8. The Public Administrator. 

9. The creditors. 
10. Any person legally competent. 

Administration may be granted to one or more competent 
persons, although not otherwise entitled to the same, at the 
written request of the person entitled, filed in the Court. 

No person is competent or entitled to serve as administra- 
tor who is: 

1st. Under the age of majority. 

2d. Not a bona fide resident of the State. 

3d. Convicted of an infamous crime. 

4th. Adjudged by the Court incompetent to execute the 
duties of the trust by reason of drunkenness, improvidence, or 
want of understanding or integrity. 

If the deceased was a member of a partnership at the time 
of his decease, the surviving partner must in no case be ap- 
pointed administrator of his estate. 

A married woman must not be appointed administratrix. 

Letters of administration must be granted to any applicant, 
though it appears that there are other persons having better 
rights to the administration, when such person fail to appear 
and claim the issuing of letters to themselves. 
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The administrator must give bonds, with two or more suffi- 
cient sureties, to be approved by the Superior Judge, the penalty 
to be not less than twice the value of the personal property, 
and twice the probable value of the annual rents, profits and 
issues of the real property ; additional bonds may be required 
when a sale of real estate is ordered. 

When a person dies leaving a widow or minor children, the 
widow or minor children, until letters are granted and the 
inventory is returned, are entitled to remain in possession of 
the homestead, of the wearing apparel of the family, and of all 
the household furniture of the decedent, and are also entitled 
to a reasonable provision for their support, to be allowed by 
the Superior Court or a Judge thereof. 

The Court may set apart for the use of the surviving hus- 
band or wife, or in case of his or her death, to the minor children 
of the decedent, all property exempt from execution, including 
the homestead selected, designated and recorded ; provided, 
such homestead was selected from the common property, or 
from the separate property, of the persons selecting or joining 
in the selection of the same. If none has been selected, desig- 
nated and recorded, or in case the homestead was selected by 
the survivor out of the separate property of the decedent, the 
decedent not having joined therein, the Court must select, 
designate and set apart, and cause to be recorded, a homestead 
for the use of the surviving husband or wife and the minor 
children ; or if there be no surviving husband or wife, then for 
the use of the minor children, out of the common property, or 
if there be no common property, then out of the real estate 
belonging to the decedent. 

If the amount set apart be insufficient for the support of 
the widow and children, or either, the Superior Court or Judge 
must make such reasonable allowance out of the estate as shall 
be necessary for the maintenance of the family, according to 
their circumstances, during the progress of the settlement of 
the estate ; which, in case of an insolvent estate, must not be 
longer than one year after granting of letters. 
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If on the return of the inventory of the estate of an intes- 
tate, it appears that the value of the whole estate does not 
exceed the sum of fifteen hundred dollars, and if there be a 
widow or minor children of deceased, the Court, or Judge 
therebf, shall, by order, require all persons interested to appear 
on a fixed day and show cause why the whole estate should not 
be assigned for the use of the family of deceased after the 
payment of the expenses of the last illness, funeral expenses, 
and expenses of administration. 

If it appear that the value of the whole estate does not 
exceed the sum of three thousand dollars, there may be a sum- 
mary administration of the estate, and an order of distribution 
at the end of six months after the issuing of letters. 

Claims against the estate must be presented to the executor 
or administrator within the time specified in the notice to jcred- 
itors, requesting them to present their claims ; when the value 
of the estate exceeds ten thousand dollars, the time expressed 
in the notice must be ten months ; when it does not exceed ten 
thousand dollars, four months. 

All claims arising upon contracts, whether the same be due, 
not due, or contingent, must be presented within the time 
limited in the notice, and any claim not so presented is barred 
forever ; provided, however, that when it is made to appear by 
the affidavit of the claimant, to the satisfaction of the Court, or 
a Judge thereof, that the claimant had no notice as provided in 
this chapter, by reason of being out of the State, it may be 
presented at any time before a decree of distribution is entered. 

Every claim which is due, when presented to the executor 
or administrator, must be supported by the affidavit of the 
claimant, or some one in his behalf, that the amount is justly 
due, that no payments have been made thereon which are not 
credited, and that there are no offsets to the same, to the 
knowledge of the affiant. If the claim be not due when 
presented, or be contingent, the particulars of such claim must 
be stated. When the affidavit is made by a person other than 
the claimant, he must set forth in the affidavit the reason why 
it is not made by the claimant. The oath may be taken before 
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any officer authorized to administer oaths. The executor or 
administrator may also require satisfactory vouchers or proofs 
to be produced in support of the claim. If the estate be 
insolvent, no greater rate of interest shall be allowed upon any 
claim after the first publication of notice to creditors than is 
allowed on judgment obtained in the Superior Court. 

Any Judge of a Superior Court may present a claim against 
the estate of a decedent for allowance to the executor or 
administrator thereof, and if the executor or administrator 
allows the claim, he must, in writing, designate some other 
Judge of the Superior Court of the same or an adjoining 
county, who, upon the presentation of such claim to him, is 
vested with power to allow or reject it, and the Judge 
presenting such claim, in case of its rejection by the executor 
or administrator, or by such Judge as shall have acted upon it, 
has the same right to sue in a proper Court for its recovery as 
other persons have when their claims against an estate are 
rejected. 

When a claim, accompanied by the affidavit required in this 
chapter, is presented to the executor or administrator, he must 
indorse thereon his allowance or rejection, with the day and 
date thereof. If he allow the claim, it must be presented to a 
Judge of the Superior Court for his approval, who must in the 
same manner indorse upon it his allowance or rejection. If the 
executor or administrator, or the Judge, refuse or neglect to 
indorse such allowance or rejection for ten days after the claim 
has been presented to him, such refusal or neglect may, at the 
option of the claimant, be deemed equivalent to a rejection on 
the tenth day; and if the presentation be made by a Notary, 
the certificate of such Notary, under seal, shall be prima facie 
evidence of such presentation and the date thereof. If the 
claim h<3 presented to the executor or administrator before the 
expiration of the time limited for the presentation of claims, 
the same is presented in time, though acted upon by the execu- 
tor or administrator, and by the Judge after the expiration of 
such time. If the claim be payable in a particular kind of 
money or currency, it shall, if allowed, be payable only in such 
money or currency. 
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Every claim allowed by the executor or administrator, and 
approved by a Judge of the Superior Court, or a copy thereof, 
as hereinafter provided, must, within thirty days thereafter, be 
filed in the Court, and be ranked among the acknowledged debts 
of the estate, to be paid in due course of administration. If 
the claim be founded on a bond, bill, note, or any other instru- 
ment, a copy of such instrument must accompany the claim, 
and the original instrument must be exhibited, if demanded, 
unless it be lost or destroyed, in which case the claimant must 
accompany his claim by his affidavit, containing a copy or par- 
ticular description of such instrument, and stating its loss or 
destruction. If the claim, or any part thereof, be secured by a 
mortgage or other lien which has been recorded in the office of 
the Recorder of the county in which the land affected by it lies, 
it shall be sufficient to describe the mortgage or lien, and refer 
to the date, volume, and page of its record. If, in any case, the 
claimant has left any original voucher in the hands of the 
executor or administrator, or suffered the same to be tiled in 
Court, he may withdraw the same when a copy thereof has 
been already, or is then, attached to his claim. A brief descrip- 
tion of every claim filed must be entered by the Clerk in the 
register, showing the name of the claimant, the amount and 
character of the claim, rate of interest, and date of allowance. 

When a claim is rejected either by the executor or adminis- 
trator, or a Judge of the Superior Court, the holder must bring 
suit in the proper Court, against the executor or administrator B;;-i- 

within three months after the date of its rejection, if it be then if ;^. j'-; 

due, or within two months after it becomes due, otherwise the ■';;.!■ 

claim shall be forever barred. ; : 

No claim must be allowed by the executor or administrator ; • • ; 

or by a Judge of the Superior Court, which is barred by the 
statute of limitations. When a claim is presented to a Judge 
for his allowance, he may, in his discretion, examine the claimant 
and others on oath, and hear any legal evidence touching the 
validity of the claim. 

Whenever any claim is presented to an executor or admin- 
istrator, or to a Judge, and he is willing to allow the same in 
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part, he must state in his indorsement the amount he is willing 
to allow. If the creditor refuse to accept the amount allowed 
in satisfaction of his claim, he shall recover no costs in any 
action therefor brought against the executor or administrator 
unless he recover a greater amount than that offered to be, 
allowed. 

A judgment rendered against an executor or administrator, 
upon any claim for money against the estate of his testator or 
or intestate, only establishes the claim in the same manner as 
if it had been allowed by the executor or administrator and 
a Judge; and the judgment must be that the executor or 
administrator pay, in due course of administration, the amount 
ascertained to be due. A certified transcript of the original 
docket of the judgment must be filed among the papers of the 
estate in Court. No execution must issue upon such judgment, 
nor shall it create any lien upon the property of the estate, or 
give to the judgment creditor any priority of payment. 

Six months after his appointment, and at any time when 
required by the Court, either upon its own motion or upon the 
application of any person interested in the estate, the executor 
or administrator must render, for the information of the Court, 
an exhibit under oath, showing the amount of money received 
and expended by him, the amount of all claims presented 
against the estate, and the names of the claimants, and all 
other matters necessary to the condition of its affairs. 

Every executor or administrator must render a full account 
and a report of his administration at the expiration of one year 
from the time of his appointment. 

Upon the settlement of the accounts at the end of the year, 
as required, the Court must make an order for the payment of 
the debts, as the circumstances of the estate require. 

In case of the death of any employer, the wages of each 
miner, mechanic, salesman, clerk, servant and laborer, for 
services rendered within the sixty days next proceeding the 
death of the employer, not exceeding one hundred dollars, rank 
in priority next after the funeral expenses, expenses of the last 
sickness, the charges and expenses of administering upon the 
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estate, and the allowance to the widow and infant children, 
and must be paid before other claims against the estate of the 
deceased person. 

The debts of the estate, subject to the foregoing provision, 
must be paid in the following order : 

1. Funeral expenses. 

2. The expenses of the last sickness. 

3. Debts having preference by the laws of the United 
States. 

4. Judgments rendered against the decedent in his life time, 
and mortgages in the order of their date. 

5. All other demands against the estate. 

The preference in the case of a mortgage only extends to 
the proceeds of the property mortgaged. The deficiency, if 
any, must be classed with the other demands against the estate. 

Compensation to Executors and Administrators. 

When no compensation is provided by the will, or the executor renounces 
all claim thereto, he must be allowed commission upon the amount of the 
estate accounted for by him as follows: on first $1000, seven per cent; 
for all above that sum and not exceeding $10,000, five per cent.; for all 
above $10,000 and not exceeding $20,000, four per cent.; for all above $20,000 
not exceeding $50,000, three per cent.; for all above $*0,000 and not exceeding 
$100,000, two per cent., and for all above $100,000 one per cent. 

Same commission allowed to administrators. 



Power to Mortgage or Lease. 

Whenever, in any estate now being administered, 'or that 
may hereafter be administered, it shall appear to the Superior 
Court., or a Judge thereof, to be for the advantage of the estate 
to raise money by a mortgage of the real property of the de- 
cedent, or any part thereof, or to make a lease of said realty, 
or any part thereof, the Court or Judge, as often as occasion 
thereof shall arise in the administration of any estate, may, on 
a petition, notice, and hearing as provided for, authorize, em- 
power, and direct the executor or administrator to mortgage 
or lease such real estate, or any part thereof. 
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CHAPTER XVIII. 
SUCCESSION. 

The property, both real and personal, of one who dies with- 
out disposing of it by will, passes to the heirs of the intestate 
subject to the control of the Probate Court, and to the possession 
of any administrator appointed by that Court for the purpose of 
administration. 

When any person having title to any estate not otherwise 
limited by marriage contract dies, without disposing of the 
estate by will, it is succeeded to, and must be distributed, subject 
to the payment of his debts, in the following manner : 

1. If the decedent leaving a surviving husband or wife, and 
only one child, or the lawful issue of one child, in equal shares 
to the surviving husband or wife and child, or issue of such 
child. If the decedent leave a surviving husband or wife, 
and more than one child living, or one child living and the 
lawful issue of one or more deceased children, one-third to the 
surviving husband or wife, and the remainder in equal shares 
to his children, and to the lawful issue of* any deceased child 
by right of representation ; but if there be no child of the 
decedent living at his death, the remainder goes to all of his 
lineal descendants ; and if all the descendants are in the same 
degree of kindred to the decedent, they share equally ; other- 
wise they take according to the right of representation. If the 
decedent leave no surviving husband or wife, but leave issue, 
the whole estate goes to such issue ; and if such issue consists 
of more than one child living, or one child living and the lawful 
issue of one or more deceased children, then the estate goes in 
equal shares to the children living, or to the child living, and 
the issue of the deceased child or children, by right of 
representation. 

2. If the decedent leaves no issue, the estate goes, one-half 
to the surviving husband or wife, and the other half to the 
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decedent's father and mother, in equal shares, and if either be 
dead, the whole of said half goes to the other ; if there be no 
father or mother, then one-half goes in equal shares to the 
brothers and sisters of the decedent, and to the childeen of any 
deceased brother or sister by right of representation. If the 
decedent leave no issue, nor husband, nor wife, the estate must 
go to his father and mother, in equal shares, or if either be 
dead, then to the other. 

3. If there be neither issue, husband, wife, father nor mother, 
then in equal shares to the brothers and sisters of the decedent, 
and to the children of any deceased brother or sister by right of 
representation. 

5. If the decedent leave a surviving husband or wife, and 
neither issue, father, mother, brother, nor sister, the whole 
estate goes to the surviving husband or wife. 

6. If the decedent leave neither issue, husband, wife; 
father, mother, brother, nor sister, the estate must go to the 
next of kin in equal degree, excepting that when there are two 
or more collateral kindred in equal degree, but claiming through 
different ancestors, those who claimed through the nearest an- 
cestors must be preferred to those claiming through an ancestor 
more remote. 

7. If the decedent leaves several children, or one child, and 
the issue of one or more children, and any such surviving child 
dies under age, and not having been married, all the estate 
that came to the deceased child by inheritance from such 
decedent, descends in equal shares to the other children of the 
same parent, and to the issue of any such other children who 
are dead, by right of representation. 

8. If at the death of such child, who dies under age, not 
having been married, all the other children of his parents are 
also dead, and any of them have left issue, the estate that came 
to such child by inheritance from his parents descends to the 
issue of all other children of the same parent ; and if all the 
issue are in the same degree of kindred to the child, they share 
the estate equally, otherwise they take according to the right 
of representation. 
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9. If the decedent be a widow or widower, and leave no 
kindred, and the estate, or any portion thereof, was common 
property of such decedent, and his or her deceased spouse, while 
such spouse was living, such common property shall go to the 
father of such deceased spouse, or if he be dead, to the mother. 
If there be no father nor mother, then such property shall go 
to the brothers and sisters of such deceased spouse, in equal 
shares, and to the lawful issue of any deceased brother or sister 
of such deceased spouse, by right of representation. 

10. If the decedent have no husband, wife or kindred, and 
there be no heirs to take his estate, or any portion thereof, 
under subdivision nine of this section, the same escheats to the 
State for the support of common schools. 

The above provisions, as to the inheritance of the husband 
and wife from each other, apply only to the separate property 
of the decedents. 

Upon the death of the wife, the entire community property, 
without administration, belongs to the surviving husband, 
except such portion thereof as may have been set apart to 
her by judicial decree, for her support and maintenance, which 
portion is subject to her testamentary disposition, and in the 
absence of such disposition goes to her descendents or heirs 
exclusive of her husband. 

Upon the death of the husband, one-half of the community 
property goes to the surviving wife and the other half is 
subject to the testamentary disposition of the husband, and in 
the absence of such disposition goes to his descendants equally, 
if such descendants are in the same degree of kindred to the 
decedent ; otherwise, according to the right of representation ; 
and in the absence of both such dispositions, and such 
descendants, is subject to distribution in the same manner as 
the separate property of the husband. In case of the dissolution 
of the community by the death of the husband, the entire 
community property is equally subject to his debts, the family 
allowance, and the charges and expenses of administration. 

Every illegitimate child is an heir of the person who, in 
writing, signed in the presence of a competent witness, 
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acknowledges himself to be the father of such child; and in all 
cases is an heir of his mother; and inherits his or her estate, 
in whole or in part, as the case may be, in the same manner as 
if he had been born in lawful wedlock; but he does not represent 
his father or -mother by inheriting any part of the estate of his 
or her kindred, either lineal or collateral, unless, before his 
death, his parents shall have intermarried, and his father, after 
such marriage, acknowledges him as his child, or adopts him 
into his family; in which case such child and all the legitimate 
children are considered brothers and sisters, and on the death of 
either of them intestate, and without issue, the others inherit 
his estate, and are heirs, as hereinbefore provided, in like 
manner, as if all the children had been legitimate; saving to 
the father and mother, respectively, their rights in the estates 
of all the children in like manner as if all had been legitimate. 
The issue of -all marriages null in law, or dissolved by divorce, 
are legitimate. 

If an illegitimate child, who has not been acknowledged or 
adopted by his father, dies intestate, without lawful issue, his 
estate goes to his mother, or in case of her decease, to her heirs 
at law. 



CHAPTER XIX. 

LIENS OP MECHANICS AND OTHERS UPON 
REAL PROPERTY. 

Mechanics, material men, contractors, sub -contractors, 
artisans, architects, machinists, builders, miners, and all persons 
and laborers of every class, performing labor upon or furnishing 
materials to be used in the construction, alteration, addition to, 
or repair, either in whole or in part, of any building, wharf, 
bridge, ditch, flume, aqueduct, tunnel, fence, machinery, railroad, 
wagon road, or other structure, shall have a lien upon the 
property upon which they have bestowed labor, or furnished 
materials, for the value of such labor done and materials 
furnished, whether at the instance of the owner or of any other 
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person acting by his authority, or under him, as contractor or 
otherwise; and any person who performs labor in any mining 
claim or claims, has a lien upon the same, and the works owned 
and used by the owners for reducing the ores from such mining 
claim or claims, for the work or labor done, or materials 
furnished by each respectively, whether done or furnished at 
the instance of the owner of the building or other improvement, 
or his agent; and every contractor, sub-contractor, architect, 
builder, or other person, having charge of any mining, or of 
the construction, alteration, addition to, or repair, either in 
whole or in part, of any building or other improvement as 
aforesaid, shall be held to be the agent of the owner, for 
purposes of this chapter. In case of a contract for the work, 
between the reputed owner and his contractor, the lien shall 
extend to the entire contract price, and such contract shall 
operate as a lien in favor of all persons, except the contractor, 
to the extent of the whole contract price; and after all such 
liens are satisfied, then as a lien for any balance of the contract 
price in favor of the contractor. All such contracts shall be in 
writing when the amount agreed to be paid thereunder exceeds 
one thousand dollars, and shall be subscribed by the parties 
thereto, and the said contract, or a memorandum thereof, 
setting forth the names of all the parties to the contract, a 
description of the property to be affected thereby, together 
with a statement of the general character of the work to be 
done, the total amount to be paid thereunder, and the amounts 
of all partial payments, together with the times when such 
payments shall be due and payable, shall, before the work 
is commenced, be filed in the office of the County Recorder of 
the county, or city and county, where the property is situated, 
who shall receive one dollar for such filing; otherwise they 
shall be wholly void, and no recovery shall be had thereon by 
either party thereto; and in such case, the labor done and 
materials furnished by all persons aforesaid, except the 
contractor, shall be deemed to have been done and furnished 
at the personal instance of the owner, and they shall have a 
lien for the value thereof. 
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No part of the contract price shall, by the terms of any 
such contract, be made payable, nor shall the same or any part 
thereof be paid in advance of the commencement of the work, 
but the contract price shall, by the terms of the contract, be 
made payable in installments at specified times after the 
commencement of the work, or on the completion of specified 
portions of the work, or on the completion of the whole work; 
provided, that at least twenty-five per cent, of the whole con- 
tract price shall be made payable at least thirty-five days after 
the final completion of the contract. No payment made prior 
to the time when the same is due, under the terms and con* 
ditions of the contract, shall be valid for the purpose of defeat- 
ing, diminishing, or discharging any lien in favor of any person, 
except the contractor, but as to such liens, such payment shall 
be deemed as if not made, and shall be applicable to such liens, 
notwithstanding that the contractor to whom it was paid may 
thereafter abandon his contract, or be or become indebted to 
the reputed owner in any amount for damages or otherwise, 
for non-performance of his contract or otherwise, As to all 
liens, except that of the contractor, the whole contract price 
shall be payable in money, and shall not be diminished by any 
prior or subsequent indebtedness, offset, or counterclaim, in favor 
of the reputed owner and against the contractor ; no alteration 
of any such contract shall affect any lien acquired under the 
provisions of this chapter. In case such contracts and altera- 
tions thereof do not conform substantially to the provisions of 
this section, the labor done and materials furnished by all 
persons except the contractor shall be deemed to have been 
done and furnished at the personal instance and request of the 
person who contracted with the contractor, and they shall have 
a lien for the value thereof. Any of the persons mentioned in 
section eleven hundred and eighty-three, except the contractor, 
may at any time give to the reputed owner a written notice 
that they have performed labor or furnished materials, or both, 
to the contractor, or other person acting by authority of the 
reputed owner, or that they have agreed to do so, stating in 
general terms the kind of labor and materials, and the name of 
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the person to or for whom the same was done or furnished, or 
both, and the amount in value, as near as may be, of that al- 
ready done or furnished, or both, and of the whole agreed to 
be done or furnished, or both. Such notice may be given by 
delivering the same to the reputed owner personally, or by 
leaving it at his residence or place of business, with some per- 
son in charge, or by delivering it to his architects, or by leaving 
it at their residence or place of business, with some person in 
charge, or by posting it in a conspicuous place upon the mining 
claim or improvement. No such notice shall be invalid by 
reason of any defect of form, provided it is sufficient to inform 
the reputed owner of the substantial matters herein provided 
for, or to put him upon inquiry as to such matters. Upon such 
notice being given, it shall be the duty of the person who con- 
tracted with the contractor to, and he shall, withhold from his 
contractor, or from any other person, acting under such reputed 
owner, and to whom by said notice the said labor or materials, 
or both, have been furnished, or agreed to be furnished, suffi- 
cient money due, or that may become due to such contractor, 
or other person, to answer such claim and any lien that may be 
filed therefor for record under this chapter, including counsel 
fees not exceeding one hundred dollars in each case, besides 
reasonable costs provided for. 

Every original contractor, within sixty days after the com- 
pletion of his contract, and every person, save the original 
contractor, claiming the benefit of this chapter, must, within 
thirty days after the completion of any building, improvement, 
or structure, or after the completion of the alteration, addition 
to, or repair thereof, or the performance of any labor in a min- 
ing claim, file for record with the County Recorder of the county 
in which such property, or some part thereof, is situated, a 
claim containing a statement of his demand, after deducting all 
just credits and offsets, with the name of the owner or reputed 
owner, if known, and also the name of the person by whom he 
was employed, or to whom he furnished the materials, with a 
statement of the terms, time given, and conditions of his con- 
tract, and also a description of the property to be charged with 
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the lien sufficient for identification, which claim must be veri- 
fied by the oath of himself, or of some other person ; any trivial 
imperfection in the said work, or in the construction of any 
building, improvement, or structure, or of the alteration, addi- 
tion to, or repair thereof, shall not be deemed such a lack of 
completion as to prevent the filing of any lien ; and in case of 
contracts, the occupation or use of the building, improvement, 
or structure by the owner, or his representative, or the ac- 
ceptance by said owner or his agent of said building, improve- 
ment, or structure, shall be deemed conclusive evidence of 
completion ; and cessation from labor for thirty days upon any 
unfinished contract or upon any unfinished building, improve- 
ment, or structure, or the alteration, addition to, or repair 
thereof, shall be deemed equivalent to a completion thereof for 
all the purposes herein. 

The land upon which any building, improvement, or 
structure is constructed, together with a convenient space about 
the same, or so much as may be required for the convenient 
use and occupation thereof, to be determined by the court on 
rendering judgment, is also subject to the lien, if, at the 
commencement of the work, or of the furnishing of the 
materials for the same, the land belonged to the person who 
caused said building,improvement, orstructure to be constructed, 
altered, or repaired; but if such person owned less than a fee 
simple estate in such land, then only his interest therein is || 

subject to such lien. $$ 

Improvements constructed upon any land with the knowledge |^. 

of the owner are held to be constructed at the instance of the 
owner of the lands, unless he, within three days after he shall 
have received knowledge of the construction, alteration, or re- 
pair, or intended construction, alteration, or repair, give notice 
that he will not be responsible for the same, by posting a notice 
in writing on the premises in a conspicuous place to that effect. 
Such liens are preferred to any lien, mortgage or other 
incumbrance which may have attached subsequent to the time 
when the building, improvement or structure was commenced 
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work done, or materials were commenced to be furnished ; ak 
to any lien, mortgage or other incumbrance, of which the liei 
holder had no notice, and which was unrecorded at the tim 
the building, improvement or structure was commenced, wor 
done, or the materials were commenced to be furnished. 

The lien does not bind any building, mining claim, improve 
ment or structure, for a longer period than ninety days afte 
the same has been filed, unless proceedings be commenced in 
proper Court within that time to enforce the same ; or if 
credit be given, then ninety days after the expiration of sue 
credit ; but no lien continues in force for a longer time tha 
two years from the time the work is completed, by an agreemen 
to give credit. 

In every case in which different liens are asserted agains 
any property, the Court in the judgment must declare the rani 
of each lien or class of liens, which shall be in the followin 
order, viz.: 

First — All persons performing manual labor in, on or abou 
the same. 

Second — Persons furnishing materials. 

Third — Sub-contractors. 

Fourth — Original contractors. 

And the proceeds of the sale of the property must be applies 
to each lien, or class of liens, in the order of its rank ; an 
whenever, in the sale of the property subject to the lien, ther 
is a deficiency of proceeds, judgment may be docketed for th 
deficiency. 

Any number of persons claiming liens may join in the sam 
action, and when separate actions are commenced the Cour 
may consolidate them. The Court must also allow as part o 
the costs the money paid for filing and recording the lien, an< 
reasonable attorney's fees in the Superior and Supreme Courts 
such costs and attorney's fees to be allowed to each lien claim 
ant, whose lien is established, whether he be plaintiff or de 
f endant, or whether they all join in one action, or separate action 
are consolidated. Whenever materials shall have been fur 
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ied for use in the construction, alteration, or repair of any 
ding or other improvement, such materials shall not be 
ject to attachment, execution, or other legal process, to en- 
:e any debt due by the purchaser of such materials, except 
ibt due for the purchase money thereof, so long as in good 
h the same are about to be applied to the construction, 
ration, or repair of such building, mining claim, or other 
>rovement. 

In a judgment enforcing a mechanics' lien a personal judg- 
lt cannot be rendered against those defendants against whom 
personal claim is established. 



CHAPTER XX. 

SNS FOR SALARIES AND WAGES AND OTHER 
LIENS. 

In all assignments of property, made by any person to trus- 
3 or assignees, on account of the inability of the person, at 
time of the assignment, to pay his debts, or in proceedings 
insolvency, the wages of the miners, mechanics, salesmen, 
rants, clerks or laborers employed by such person, to the 
ount of one hundred dollars each, and for service rendered 
hin sixty days previously, are preferred claims, and must 
paid by such trustees or assignees before any other creditor 
creditors of the assignor. 

11 case of the death of any employer, the wages of each 
ler, mechanic, salesman, clerk, servant and laborer, for ser- 
3S rendered within the sixty days next preceding the death 
the employer, not exceeding one hundred dollars, rank in 
)rity next after the funeral expenses, expenses of the last 
:ness, the charges and expenses of administering upon the 
ite, and the allowance to the widow and infant children, 
i must be paid before other claims against the estate of the 
eased person. 
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In cases of execution, attachments, and writs of a simila 
nature, issued against any person, except for claims for labo 
done, any miners, mechanics, salesmen, servants, clerks an< 
laborers, who have claims against the defendant for labor done 
may give notice of their claims and the amount thereof, swon 
to by the person making the claim, to the creditor and th 
officer executing either of such writs, at any time before th 
actual sale of the property levied upon ; and unless such claic 
is disputed by the debtor or a creditor, such officer must pa; 
to such person, out of the proceeds of the sale, the amount eacl 
is entitled to receive for such services rendered within th 
sixty days next preceeding the levy of the writ, not exceedinj 
one hundred dollars. If any or all of the claims so presentee 
and claiming preference, are disputed by either the debtor or i 
creditor, the person presenting the same must commence ai 
action within ten days for the recovery thereof, and must pros 
ecute his action with due diligence, or be forever barred fror 
any claim of priority of payment thereof ; and the officer shal 
retain possession of so much of the proceeds of the sale as ma; 
be necessary to satisfy such claim, until the determination o 
such action ; and in case judgment be had for the claim, or an; 
part thereof, carrying costs, the costs taxable therein shall like 
wise be a preferred claim, with the same rank as the origins 
claim. 

The debtor or creditor intending to dispute a claim pre 
sented shall, within ten days after receiving notice of sucl 
claim, serve upon the claimant and the officer executing th 
writ, a statement in writing, verified by the oath of the debto 
or the person disputing such claim, setting forth that no par 
of said claim, or not exceeding a sum specified, is justly du 
from the debtor to the claimant, for services rendered withu 
the sixty days next preceding the levy of the writ If th 
claimant bring suit on a claim which is disputed in part only 
and fail to recover a sum exceeding that which was admitte< 
to be due, he shall not recover costs, but costs shall be adjudgec 
against him. 
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Other Liens. 

One who sells personal property has a special lien thereon, 
pendent on possession, for its price, if in his possession, when 
e price becomes payable. 

Every person who, while lawfully in possession of an article 
personal property, renders any service to the owner thereof 

labor or skill employed for the protection, improvement, 
Fekeeping, or carriage thereof, has a special lien thereon, 
pendent on possession for the compensation, if any, which is 
e to him from the owner for such service ; and livery or 
arding or feed-stable proprietors, and persons pasturing 
rses and stock, have liens, dependent on possession, for their 
mpensation in caring for, boarding, or pasturing such horses 

stock. 

Any person who makes, alters, or repairs any article of 
rsonal property at the request of the owner or legal possessor 

the property, has a lien on the same for his reasonable 
arges for work done and materials furnished, and may retain 
ssession of the same until the charges are paid. 

A factor has a general lien, dependent on possession, for all 
at is due to him as such, upon all articles at commercial value 
at are intrusted to him by the same principal. 

A banker has a general lien, dependent on possession, upon 

property in his hands belonging to a customer, for the bal- 
ce due to him from such customer in the course of the 
isiness. 

Hotel men, boarding-house and lodging-house keepers, have 
ien on baggage and other property of their guests, dependent 

possession, for board, lodging and room rent. 

A person who labors at cutting, hauling, rafting, or driving 
js or lumber, or who performs any labor in or about a log- 
ig-camp, necessary for the getting out or transportation of 
js or lumber, shall have a lien thereon for the amount due 
r his personal services, which shall take precedence of all other 
rims, to continue for thirty days after the logs or lumber 
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arrive at the place of destination, for sale or manufacture ; su 
to foreclose the same shall be commenced in the proper Com 
within twenty-five days from the time the same is filed. 



CHAPTER XXI. 
ARBITRATIONS. 

Persons capable of contracting may submit to arbitratio 
any controversy which might be the subject of a civil actio 
between them, except a question of title to real property in fe 
or for life. 

The submission to arbitration must be in writing, and ma 
be made to one or more persons. 



CHAPTER XXII. 

HOMESTEADS. 

The homestead consists of the dwelling-house in which tl: 
claimant resides, and the land on which the same is situate* 
selected as hereinafter provided. It may be used as a place c 
business, but actual residence is essential. 

Homesteads may be selected and claimed : 

1. Not exceeding five thousand dollars in value, by an 
head of a family. 

2. Not exceeding one thousand dollars in value, by an 
other person. 

The phrase " head of a family," includes within its meaning 

1. The husband, when the claimant is a married person. 

2. Every person who has residing on the premises wit 
him or her, and under his or her care and maintenance, either 

(1.) His or her minor child, or the minor child of his or he 
deceased wife or husband. 
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(2.) A minor brother or sister, or the minor child of a 
leased brother or sister. 

(3.) A father, mother, grandfather, or grandmother. 
(4.) The father, mother, grandfather, or grandmother of a 
ieased husband or wife. 

(5.) An unmarried sister, or any other of the relatives 
ntioned who have attained the age of majority, and are 
ible to support themselves. 

The declaration of homestead must be executed, acknowl- 
jed, and duly recorded in the office of the Recorder of the 
mty in which the land is situated. From and after the time 
declaration is filed for record, the premises therein described 
istitute a homestead. 

The homestead is subject to execution or forced sale, in 
isf action of judgments obtained : 

1. Before the delaration of homestead was filed for record, 
1 which constitute liens upon the premises. 

2. On debts secured by mechanics, contractors, sub-con- 
etors, artisans, architects, builders, laborers of every class, 
fcerial men's or vendors' liens upon the premises. 

3. On debts secured by mortgages upon the premises, exe- 
ed and acknowledged by the husband and wife, or an 
named claimant. 

4. On debts secured by mortgages upon the premises, exe- 
ed and recorded before the declaration of homestead was filed 
record. 

The homestead of a married person cannot be conveyed or 
umbered, unless the instrument is executed and acknowl- 
;ed by both husband and wife. 

If the homestead exceed in value the amount of the home- 
id exemption, the excess may be reached on execution, but 
property must be first appraised, upon application to the 
serior Judge. 

The homestead may be abandoned by filing in the office 
ere the declaration is filed, a declaration of abandonment 
y executed. 
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CHAPTER XXm. 
CORPORATIONS. 

Corporations are either public or private. Public corpoi 
ations are formed or organized for the government of a portioi 
of the State; all other corporations are private. 

Private corporations may be formed by the voluntary assc 
ciation of any five or more persons. A majority of such per 
sons must be residents of this State. They may be formed fo 
any purpose for which individuals may lawfully associat 
themselves. 

The owners of shares in a coporation which has a capita 
stock are called stockholders. If a corporation has no capita 
stock, the corporators and their successors are called member; 

Each stockholder of a corporation is individually and pei 
sonally liable for such portions of its debts and liabilities a 
the amount of stock or shares owned by him bears to th 
whole of the subscribed capital stock or shares of the corpoi 
ation, and for a like proportion only of each debt or clair 
against the corporation. Any creditor of the corporation ma; 
institute joint or several actions against any of its stockholder: 
for the proportion of his claim payable by each, and in sue 
action the Court must ascertain the proportion of the claim c 
debt for which each defendant is liable, and a several judgmec 
must be rendered against each in conformity therewith. 1 
any stockholder pays his proportion of any debt due from th 
corporation, incurred while he was such stockholder, he is r( 
lieved from any further personal liability for such debt; and i 
an action has been brought against him upon such debt, it sha 
be dismissed, as to him, upon his paying the costs, or such pre 
portion thereof as may be properly chargeable against hin 
The liability of each stockholder is determined by the amour 
of stock or shares owned by him at the time the debt c 
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ibility was incurred; and such liability is not released by 
ly subsequent transfer of stock. The term stockholder, as 
led in this section, shall apply not only to such persons as 
>pear by the books of the corporation to be such, but also to 
ery equitable owner of stock, although the same appear on 
ie books in the name of another; and also, to every person 
ho has advanced the installments or purchase-money of stock 
the name of a minor, so long as the latter remains a minor; 
id also, to every guardian, or other trustee, who voluntarily 
vests any trust funds in the stock. Trust funds in the hands 
a guardian, or trustee, shall not be liable under the provis- 
ns of this section, by reason of any such investment, nor 
tall the person for whose benefit the investment is made be 
sponsible in respect to the stock until he becomes competent 
id able to control the same, but the responsibility of the guar- 
an or trustee making the investment shall continue until 
lat period. Stock held as collateral security, or by a trustee, 

in any other representative capacity, does not make the 
)lder thereof a stockholder within the meaning of this section, 
ccept in the cases above mentioned, so as to charge him with 
ly proportion of the debts or liabilities of the corporation; 
it the pledgor, or person, or estate represented, is to be deemed 
ie stockholder, as respects such liability. In corporations 
wing no capital stock, each member is individually and per- 
>nally liable for his proportion of its debts and liabilities, and 
milar actions may be brought against him, either alone or 
intly with other members, to enforce such liability, as by this 
ction may be brought against one or more stockholders, and 
milar judgments may be rendered. The liability of each 
ockholder of a corporation formed under the laws of any 
her State or Territory of the United States, Or of any foreign 
►untry, and doing business within this State, shall be the 
tine as the liability of a stockholder of a corporation created 
ider the Constitution and laws of this State. 

The directors or trustees of corporations and joint-stock 
isociations shall be jointly and severally liable to the creditors 
id stockholders for all moneys embezzled or misappropriated 
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by the officers of such corporation or joint-stock associatioi 
during the term of office of such director or trustee. Contrac 
to relieve directors or trustees from this liability are null an 
void. 

A corporation may be dissolved by the Superior Court c 
the county where its principle place of business is situate 
upon its voluntary application for that purpose. 



CHAPTER XXIV. 
MODE OP TAKING TESTIMONY OP WITNESSES 

The testimony of witnesses is taken in three modes, viz.: 

1. By affidavit. 

2. By deposition. 

3. By oral examination. 

An affidavit is a written declaration, under oath, made 
without notice to the adverse party. 

A deposition is a written declaration, under oath, made upon 
notice to the adverse party, for the purpose of enabling him to 
attend and cross-examine. 

An oral examination is an examination in presence of the 
jury or tribunal which is to decide the fact, or act upon it; 
the testimony being heard by the jury or tribunal from the lips 
of the witness. 

Depositions must be taken in the form of question and 
answer, and the words of the witness must be written down, 
unless the parties agree to a different mode. 

Affidavits are used to verify pleadings, or to prove service 
of papers, and such like. 

Testimony of witnesses out of this State may be taken by 
deposition at any time after service of summons, or the 
appearance of the defendant. 

Testimony of witnesses in this State may be taken by de- 
position, in any action, at any time after the service of the 
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anions, or the appearance of the defendant, in the following 
es: 

1. When the witness is a party to the action or proceeding, 
mi officer, or member of a corporation which is a party to 
action or proceeding, or a person for whose immediate benefit 
action or proceeding is prosecuted or defended. 

2. When the witness resides out of the county in which 
testimony is to be used. 

3. When a witness is about to leave the county where the 
ton is to be tried, and will probably continue absent when 

testimony is required. 

4. When the witness, otherwise liable to attend the trial, 
levertheless too infirm to attend. 

5. When the testimony is required upon a motion, or in 
j other case where the oral examination of the witness is not 
[uired. 

6. When the witness is the only one who can establish 
ts, or a fact material to the issue ; provided, that the deposi- 
a of such witness shall not be used if his presence can be 
•cured at the time of the trial of the cause. 

The deposition of a witness out of this State may be taken 
>n commission issued from the Court, under the seal of the 
art, upon an order of the Court, or a Judge thereof, on the 
)lication of either party, upon five days previous notice to 
other. If issued to any place within the United States, it 
y be directed to a person agreed upon by the parties, or, if 
y do not agree, to any Judge or Justice of the Peace, or 
mmissioner, selected by the Court or Judge issuing it. If 
led to any country out of the United States, it may be 
ected to a Minister, Embassador, Consul, Vice-Consul, or 
nsular Agent of the United States in such country, or to any 
•son agreed upon by the parties. 

The deposition of a witness in this State may be taken by 
ler party before a Judge, or officer authorized to administer 
hs, on serving upon the adverse party previous notice of the 
le and place of examination, together with a copy of an affi- 
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davit, showing that it is a case wherein deposition may be used. 
Such notice must be at least five days, adding also one day for 
every twenty-five miles of the distance of the place of exami- 
nation from the residence of the person to whom the notice is 
given, unless for a cause shown, a Judge, by order, prescribes a 
shorter time. When a shorter time is prescribed, a copy of the 
order must be served with the notice. 



CHAPTER XXV. 
JUDICIAL RECORDS, HOW PROVED. 

A judicial record is the record or official entry of the pro- 
ceedings in a Court of Justice, or of the official act of a judicial 
officer, in an action or special proceeding. 

A judicial record of this State, or of the United States, may 
be proved by the production of the original, or of a copy thereof 
certified by the Clerk or other person having the legal custody 
thereof. That of a sister State may be proved by the attesta 
tion of the Clerk and the seal of the Court annexed, if there b* 
a Clerk and seal, together with a certificate of the chief Judge 
or presiding Magistrate, that the attestation is in due form. 

A judicial record of a foreign country may be proved bj 
the attestation of the Clerk, with the seal of the Court annexed 
if there be a Clerk and seal, or of the legal keeper of the record 
with the seal of his office annexed, if there be a seal, togethei 
with a certificate of the chief Judge or presiding Magistrate 
that the person making the attestation is the Clerk of the Courl 
or the legal keeper of the record ; and in either case, that th< 
signature of such person is genuine, and that the attestation i 
in due form. The signature of the chief Justice or presiding 
Magistrate must be authenticated by the certificate of the Min 
ister or Embassador, or a Consul, Vice-Consul, or Consula] 
Agent of the United States in such foreign country. 
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A copy of the judicial record of a foreign country is also 
Imissible in evidence, upon proof : 

1. That the copy offered has been compared by the witness 
ith the original, and is an exact transcript of the whole of it. 

2. That such original was in the custody of the CLerk of 
e Court, or other legal keeper of the same; and, 

3. That the copy is duly attested by a seal, which is proved 
be the seal of the Court where the record remains, if it be 

e record of a Court ; or if there be no such seal, or if it be not 
record of a Court, by the signature of the legal keeper of the 
iginal. 



CHAPTER XXVI. 
ACKNOWLEDGMENTS. 

The proof or acknowledgment of an instrument may be 
ade at any place within this State, before a Justice or Clerk 
the Supreme Court, or Judge of a Superior Court. 

The proof or acknowledgment of an instrument may be 
ade in this State within the city, city and county, county or 
strict, for which the officer was elected or appointed, before 
ther: 

1. A Clerk of a Court of Record; or, 

2. A Court Commissioner; or, 

3. A County Recorder; or, 

4. A Notary Public; or, 

5. A Justice of the Peace. 

The proof or acknowledgment of an instrument may be 
tade without this State, but within the United States, and 
ithin the jurisdiction of the officer, before either : 

1. A Justice, Judge, or Clerk of any Court of Record of 
le United States; or, 

2. A Justice, Judge, or Clerk of any Court of Record of 
ly State; or, 
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3. A Commissioner appointed by the Governor of this State 
for that purpose; or, 

4. A Notary Public; or, 

5. Any other officer of the State where the acknowledg- 
ment is made, authorized by its laws, to take such proof or 
acknowledgment. 

A proof or acknowledgment of an instrument may be made 
without the United States, before either: 

1. A Minister, Commissioner, or Charge d' Affaires of the 
United States, resident and accredited in the country where 
the proof or acknowledgment is made; or, 

2. A Consul, Vice-Consul, or Consular Agent of the United 
States, resident in the country where the proof or acknowledg- 
ment is made; or, 

3. A Judge of a Court of "Record of the county where 
the proof or acknowledgment is made ; or, 

4. Commissioners appointed for such purposes by the 
Governor of the State, pursuant to special statutes; or, 

5. A Notary Public. 

If any of the above-named officers are authorized by law 
to appoint a deputy, the acknowledgment or proof may be 
taken by such deputy in the name of his principal. 

The acknowledgment of an instrument must not be taken 
unless the officer taking it knows, or has satisfactory evidence 
on the oath or affirmation of a credible witness, that the person 
making such acknowledgment is the individual who is de- 
scribed in and who executed the instrument; or if executed by 
a corporation, that the person making such acknowledgment is 
the President or Secretary of such corporation. 

The acknowledgment of a married woman to an instrument 
purporting to be executed by her must not be taken, unless she 
is made acquainted by the officer with the contents of the in- 
strument, on an examination without the hearing of her hus- 
band; nor certified, unless she thereupon acknowledges to the 
officer that she executed the instrument, and that she does noi 
wish to retract such execution. 
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General Form of Certificate. 



1TE of- 



COUNTY OF- 



j-ss. 



On this — day of , in the year r, before me, 

re insert the name and quality of the officer] personally 

reared , known to me [or proved to me on the oath of 

] to be the person whose name is subscribed to the within 

trument, and acknowledged to me that he [or they] executed 
) same. 



•rrn of Certificate of Acknowledgment by Married 
Women. 



^TE OF- 



COUNTY 0F- 



>-SS. 



On this day of , in the year , before me, 

>re insert the name and quality of the officer] personally ap- 

ired , known to me [or proved to me on the oath of 

] to be the person whose name is subscribed to the within 

trument, described as a married woman; and upon an exam- 
ition without the hearing of her husband, I made her 
juainted with the contents of the instrument; and thereupon 
) acknowledged to me that she executed the same, and that she 
3s not wish to retract such execution. 



Form of Certificate of Acknowledgment by a 
Corporation. 

ate of ) 

County of J ss ' 

On this day of , in the year , before me, 

>re insert, the name and quality of the officer] personally ap- 

ired — , known to me [or proved to me on the oath of 

] to be the President [or the Secretary] of the corpora- 

n that executed the written instrument, and acknowledged 
me that such corporation executed the same. 
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Form of Certificate of Acknowledgment by Attorney 

in Fact. 



State of- 



County of j ss ' 

On this day of , in the year , before me 

]here insert the name and quality of the officer] personally- 
appeared , known to me [or proved to me on the oath of 

] to be the person whose name is subscribed to the within 

instrument as the attorney in fact of , and acknowledged 

to me that he subscribed the name thereto, as principal, 

and his own name as attorney in fact. 

Officers mustauthenticate their certificates by affixingthereto 
their signatures, followed by the names of their offices ; also 
their seals of office, if by the laws of the State or country where 
the acknowledgment or proof is taken, or by authority of 
which they are acting, they are required to have official seals. 

The certificate of proof or acknowledgment, if made before 
a Justice of the Peace, when used in any county other than that 
in which he resides, must be accompanied by a certificate under 
the hand and seal of the Clerk of the county in which the 
Justice resides, setting forth that such Justice, at the time of 
taking such proof or acknowledgment, was authorized to take 
the same, and that the Clerk is acquainted with his handwrit- 
ing, and believes that the signature to the orignal certificate is 
genuine. 



CHAPTER XXVII. 

PARTNERSHIPS. 

Partnership is the association of two or more persons for 
the purpose of carrying on business together, and dividing its 
profits between them. 

Every partnership that is not formed in accordance with 
the law concerning mining or special partnerships, and every 



. 
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ecial partnership, so far only as the general partners are 
acerned, is a general partnership. 

Every general partner is agent for the partnership in the 
msaction of its business, and has authority to do whatever is 
cessary to carry on such business in the ordinary manner, 
d for this purpose may bind his co-partners by an agreement 
writing. 

A partner, as such, has not authority to do any of the fol- 
ving acts, unless his co-partners have wholly abandoned the 
siness to him, or are incapable of acting: 

1. To make an assignment of the partnership property 
any portion thereof to a creditor, or to a third person in 
ist, for the benefit of a creditor or of all creditors. 

2. To dispose of the good will of the business. 

3. To dispose of the whole of the partnership property at 
tee, unless it consists entirely of merchandise. 

4. To do any act which would make it impossible to carry 
t the ordinary business of the partnership. 

5. To confess a judgment. 

6. To submit a partnership claim to arbitration. 

7. To do any act which is not necessary to carry on such 
isiness in the ordinary manner. 

Every general partner is liable to third persons for all the 
ligations of the partnership, jointly with his co-partners. 

Any one permitting himself to be represented as a partner, 
aieral or special, is liable as such to third persons to whom 
ich representation is communicated, and who, on the faith 
ereof, give credit to the partnership. 

The liability of a general partner for the acts of his co-part- 
>rs continues, even after a dissolution of the co-partnership, 

favor of persons who have had dealings with and given 
edit to the partnership during its existence, until they have 
id personal notice of the dissolution ; and in favor of other 
arsons until such dissolution has been advertised in a news- 
tper published in every county where the partnership, at the 
me of its dissolution, had a place of business, if a newspaper 
there published, to the extent in either case to which such 
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persons pa^jt with value in good faith, and in the belief thai 
such partner is still a member of the firm. 

After the dissolution of partnership, any general partnei 
may act in liquidation of its affairs, unless the liquidation h 
committed, by consent of all the partners, to one or more oi 
them; and in such case the others have no right to act therein 
but their acts are valid in favor of persons parting with value 
in good faith, upon credit thereof. 

A partner authorized to act in liquidation may collect 
compromise, or release any debts due to the partnership, pay 01 
compromise any claims against it, and dispose of the partner- 
ship property; and he may indorse, in the name of the firm, 
promissory notes or other obligations held by the partnership, 
for the purpcse of collecting the same ; but he cannot create 
any new obligation in its name, or revive a debt against the 
firm by an acknowledgment, when an action thereon is barred 

Except as hereafter provided, every partnership transacting 
business in this State under a fictitious name, or a designation 
not showing the names of such persons interested as partners 
in such business, must file with the Clerk of the county ir 
which its principal place of business is situated, a certificate 
stating the names m full of all the members of such partnership 
and their places of residence, and publish the same once a week 
for four successive weeks in a newspaper published in the 
county, if there be one, and if there be none in such county . 
then in a newspaper published in an adjoining county. 

A commercial or banking partnership, established and trans- 
acting business in a place without the United States, may 
without filing the certificate or making the publication hereto- 
fore mentioned, use in this State the partnership name used by 
it there, although it be fictitious, or do not show the names oi 
the persons interested as partners in such business. 

The certificate filed with the Clerk must be signed by the 
partners, and acknowledged before some officer authorized tc 
take the acknowledgment of conveyances of real property. 
Where the partnership is formed after the first of July, eighteen 
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undred and seventy-four, the certificate must be filed and the 
ublication made within one month after the formation of the 
artnership, or within one month from the time designated in 
he agreement of its members for the commencement of the 
artnership. Where the partnership has been formed prior to 
lie first of July, eighteen hundred and seventy-four, the certi- 
icate must be filed and the publication made within six months 
i'ter the first of July, aforesaid. 

On every change in the members of a partnership transact- 
ng business in this State under a fictitious name, or a designa- 
ion which does not show the names of the persons interested 
.s partners in its business (except in the case of a commercial 
►r banking partnership, established and transacting business in 
i. place without the United States, as well as in this State), a 
tew certificate must be filed and a new publication made, as is 
equired on the formation of such partnership. 

Persons doing business as partners contrary to the aforesaid 
)rovisions, shall not maintain any action upon or on account of 
my contract made or transactions had in their partnership-name, 
n any Court of this State, until they have first filed the certi- 
icate and made the publication required. Copies of the entries 
)f a County Clerk, when certified by him, and affidavits of 
publication made by the printer, publisher, or chief clerk of a 
lewspaper, are presumptive evidence of the facts therein stated. 

Special partnerships are formed by filing a certificate with 
)he County Clerk and Recorder, severally signed, stating : 

1. The name under which partnership is to be conducted- 

2. The general nature of the business intended to be 
transacted. 

3. The names of all the partners, and their residence, 
specifying which are general and which are special partners. 

4. The amount of capital which each special partner has 
jontributed to the capital stock. 

5. The periods at which such partnerships shall begin and 
end. 

Affidavits must be made and filed, setting forth the amount 
actually contributed by the special partners. 
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The certificate mentioned must be published in anewspape 
in the county, once a week for four successive weeks. 

The general partners in a special partnership are liable t 
the same extent as partners in a general partnership. Th 
contribution of a special partner to the capital of the firm, an< 
the increase thereof, is liable for its debts, but he is not othei 
wise liable therefor. 



CHAPTER XXVm. 
MARRIED WOMEN. 

All property of the wife owned by her before marriage 
and that acquired afterward by gift, bequest, devise, or descem 
with the rents, issues, and profits thereof, is her separate prop 
erty. All property owned by the husband before marriag< 
and that acquired afterward by gift, bequest, devise, or descen 1 
with the rents, issues, and profits thereof, is his separate prop 
erty. All other property acquired after marriage, by eithei 
husband or wife, or both, is community property. The earn 
ings of the wife are not liable for the debts of the husband 
The earnings and accumulations of the wife, and her mino: 
children living with her and in her custody, while she is IiviHj 
separate from her husband, are the separate property of th 
wife. 

The separate property of the wife is not liable for the debt 
of her husband, but is liable for her own debts, contracted be 
fore or after marriage. The separate property of the husbanc 
is not liable for the debts of the wife contracted before marriage 
The property of the community is not liable for the contract 
of the wife made after marriage, unless secured by a pledge o; 
mortgage thereof executed by the husband. 

The husband has the management and control of th< 
community property, with the like absolute power of disposi 
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on (other than testamentary) as he has of his separate estate. 
o estate in dower is allotted to the wife upon the death of 
3r husband. 

If the husband neglects to make adequate provision for the 
ipport of his wife, any other person may, in good faith, supply 
3r with articles necessary for her support, and recover the 
sasonable value thereof from the husband; except that a 
asband abandoned by his wife is not liable for her support 
atil she offers to return, unless she was justified by his mis- 
mduct, in abandoning him; nor is he liable for her support 
hen she is living separate from him by agreement, unless 
ich support is stipulated in the agreement. 

A married woman may become a sole trader by the judg- 
ent of the Superior Court of the county in which she has 
sided for six months next preceding the application. 

A certified copy of the decree of the Court must be recorded 
the office of the Recorder of the county where the business 
to be carried on. 

A sole trader is entitled to carry on the business specified, 
i her name, and the property, revenues, moneys and credits so 
y her invested, and the profits thereof, belonging exclusively 
> her, and are not liable for any debts of her husband. The 
asband of a sole trader is not liable for any debts contracted 
Y her in the course of her sole trader's business, unless con- 
acted upon his written consent. 



CHAPTER XXIX. 

MINORS. 

Minors are males under twenty-one years of age, females 
ader eighteen years of age. 

A minor cannot give a delegation of power, nor, under the 
je of eighteen make a contract relating to real property, or 
ly interest therein, or relating to any personal property not 
i his immediate possession or control. A minor may make 
ay other contract in thes ame manner as an adult, subject to 
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his power of disaffirmness. A minor cannot disaffirm a coi 
tract, otherwise valid, to pay the reasonable value of thing 
necessary for his support, or that of his family entered into b 
him when not under the care of a parent or guardian able t 
provide for him or them. Nor can a minor disaffirm an obi 
gation, otherwise valid, entered into by him under the expref 
authority or direction of a statute. In all other cases, tl 
contract of a minor, if mftde whilst he is under the age ( 
eighteen, may be disaffirmed by the minor himself, either b< 
fore his majority, or within a reasonable time afterward ; or i 
case of his death within that period, by his heirs or persons 
representatives ; and if the contract be made by the min( 
whilst he is over the age of eighteen, it may be disaffirmed i 
like manner, upon restoring the consideration to the party froi 
whom it was received, or paying its equivalent. 

If a parent neglect to provide articles necessary for h 
child, who is under his charge, according to his circumstance 
a third person may in good faith supply such necessaries, ar 
recover the reasonable value thereof from the parent. 

A minor may enforce his rights by civil action, or otto 
legal proceedings, in the same manner as a person of full ag 
except that a guardian must conduct the same. 



CHAPTER XXX. 
STOPPAGE IN TRANSIT. 

A seller or consignor of property, whose claim for its pri< 
or proceeds has not been extinguished, may, upon the insc 
vency of the buyer or consignee becoming known to him aft 
parting with the property, stop it while on its transit to tl 
buyer or consignee, and resume possession thereof. A perse 
is insolvent, within the meaning of the above term, when 1 
ceases to pay his debts in the manner usual with persons of t 
business, or when he declares his inability or unwillingness 
do so. The transit of property is at an end whgn it comes in 



Digitized by 



Google 



Chap. 30] California. 99 

the possession of the consignee, or into that of his agent, unless, 
such agent is employed merely to forward the property to the 
consignee. Stoppage in transit can be effected only by notice 
to the carrier or depositary of the property, or by taking actual 
possession thereof. • 

Stoppage in transit does not, of itself, rescind a sale, but is 
a means of enforcing the lien of the seller. 

A bona fide transfer of a bill, of lading defeats the right of 
stoppage in transit, if such transfer is made before the right of 
stoppage has been actually exercised by the consignor. 



CHAPTER XXXI. 
BILLS OP LADING. 

A bill of lading is an instrument in writing, signed by a 
carrier, or his agent, describing the freight so as to identify it, 
stating the name of the consignor, the terms of the contract for 
carriage, and agreeing or directing that the freight be delivered 
to the order or assigns of a specified person, at a specified place. 

The title to the freight which the first holder of a bill of 
lading had when he received it, passes to every subsequent in- 
dorsee thereof, in good faith and for value, in the ordinary 
course of business, with like effect, and in like manner, as in the 
case of a bill of exchange. If a bill of lading is made payable 
to " bearer," it is transferable by delivery. 



CHAPTER XXXII. 

INTEREST. 

Unless there is an express contract in writing, fixing a 
different rate, interest is payable on all moneys at the rate of 
seven per cent, per annum, after they become due, on any 
instrument of writing excopt a judgment, and on moneys lent 



Digitized by 



Google 



100 California. [Part 

or due on any settlement of accounts, from the day on whic 
the balance is ascertained, and on moneys received to the us 
of another and detained from him. In the computation c 
interest for a period less than a year, three hundred and sixt; 
days are deemed to constitute a year. • 

Interest is payable on judgments recovered in the Court 
of this State at the rate of seven per cent, per annum, and n 
greater rate; but such interest must not be compounded in an; 
manner or form. 

Parties may agree, in writing, for the payment of any rat 
of interest, and it shall be allowed, according to the terms c 
the agreement, until the entry of judgment; and they may, i: 
any contract in writing, whereby any debt is secured to b 
paid, agree that if the interest on such debt is not punctuall; 
paid, it shall become a part of the principal, and thereafte 
bear the same rate as the principal debt. 

Open accounts do not bear interest. 



CHAPTER XXXIIL 
COMMON CARRIERS. 

Unless the consignor accompanies the freight, and retain 
exclusive control thereof, an inland common carrier of propert; 
is liable, from the time that he accepts until he relieves him 
self from liability, for the loss or injury thereof, except : 

1. An inherent defect, vice, or weakness, or a spontaneou 
action of the property itself. 

2. The act of a public enemy of the United States, or c 
this State. 

3 The act of the law ; or, 
4. An iresistible superhuman cause. 
He is liable, even in the cases above excepted, if his ordinar 
negligence exposes the property to the cause of the loss. i 
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common carrier is liable for delay only when it is caused by 
his want of ordinary care and diligence. 

A marine carrier is liable in like manner as an inland carrier, 
except for loss and injury caused by the perils of the sea or 
fire. 



CHAPTER XXXIV. 
MORTGAGES OP PERSONAL PROPERTY. 

Mortgages may be made upon: 

1. Locomotives, engines, and other stock of a railroad. 

2. Steamboat machinery, the machinery used by machin- 
ists, foundrymen, and mechanics. 

3. Steam-engines and boilers. 

4. Mining machinery. 

5. Printing presses and material. 

6. Professional libraries. 

7. Instruments of surveyors, physicians, or dentists. 

8. Upholstery and furniture used in hotels, lodging or 
boarding houses, when mortgaged to secure the purchase money 
of the articles mortgaged. 

9. Growing crops. 

10. Vessels of more than five tons burden. 

11. Instruments, negatives, furniture, and fixtures of a 
photograph gallery. 

12. The machinery, casks, pipes, tubes, and utensils used 
in the manufacture or storage of wine, fruit brandy, fruit 
syrups, or sugar; also, wines, fruit brandy, fruit syrup, or 
sugar, with the cooperage in which the same is contained. 

13. Pianos and organs. 

Every person who, after mortgaging any of the property 
above mentioned, except locomotives, engines, rolling stock of 
a railroad, steamboat machinery in actual use, and vessels, 
voluntarily removes or permits the removal of the mortgaged 
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property from the place where it was situated at the time it 
was mortgaged, without the written consent of the mortgagee, 
with intent to deprive the mortgagee of his interest therein, is 
guilty of a misdemeanor. 

A mortgage of personal property is void as against creditors 
of the mortgagor, and subsequent purchasers and incum- 
brancers of the property in good faith and for value, unless: 

1. It is accompanied by the affidavit of all the parties 
thereto that it is made in good faith, and without any design 
to hinder, delay, or defraud creditors. 

2. It is acknowledged or proved, certified and recorded. 

A mortgage of personal property must be recorded in the 
office of the County Recorder of the county in which the mort- 
gagor resides, and also of the county in which the property 
mortgaged is situated, or to which it may be removed. 

A certified copy of a mortgage of personal property once 
recorded may be recorded in any other county, and when so 
recorded, the record thereof has the same force and effect as 
though it was of the original mortgage. 

When property mortgaged is thereafter by the mortgagor 
removed from the county in which it is situated, it is, except 
as between the parties to the mortgage, exempt from the 
operation thereof, unless either: 

1. The mortgagee, within thirty days after such removal, 
causes the mortgage to be recorded in the county to which the 
property has been removed; or, 

2. The mortgagee, within thirty days after such removal, 
takes possession of the property, as prescribed in the next 
paragraph. 

If the mortgagor voluntarily removes or permits the removal 
of the mortgaged property from the county in which it was 
situated at tile time it was mortgaged, the mortgagee may take 
possession and dispose of the property as a pledge for the pay- 
ment of the debt, though the debt is not due. 

Personal property mortgaged may be taken under attach- 
ment or execution issued at the suit of a creditor. Before the 
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roperty is so taken the officer must pay or tender to the 
lortgagee the amount of the mortgage debt and interest, or 
lust deposit the amount thereof with the County Clerk or 
'reasurer, payable to the order of the mortgagee. 

When the property thus taken is sold under process, the 
Sicer must apply the proceeds of sale as follows: 

1. To the repayment of the sum paid to the mortgagee 
dth interest from the date of such payment; and, 

2. The balance, if any, in like manner as the proceeds of 
ties under execution are applied in other cases. 

A 'mortgagee of personal property, when the debt to secure 
rhich the mortgage was executed becomes due, may foreclose 
le mortgagor's right of redemption by sale of the property 
lade in the manner prescribed in the chapter on "pledge," or 
lay proceed by a judicial sale under the direction of a com- 
etent Court. 



CHAPTER XXXV. 
PLEDGE. 

A pledge is a deposit of personal property by way of secur- 
ty for the performance of another act. 

When a debtor has obtained credit, or an extension of 
line, by a f radulent misrepresentation of the value of property 
)ledged by or for him, the creditor may demand a further 
>ledge to correspond with the value represented; and in default 
hereof may recover his debt immediately, though it be not 
actually due. 

When performance of the act for which a pledge is given 
s due, in whole or in part, the pledgee may collect what is due 
o him by a sale of the property pledged. 

Before property pledged can be sold, and after performance 
>f the act for which it is security is due, the pledgee must 
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demand performance thereof from the debtor, if the debtor ca 
be found. 

A pledgee must give actual notice to the pledgor of th 
time and place at which the property pledged will be sold, a 
such a reasonable time before the sale as will enable the pledgo 
to attend. 

The sale by a pledgee of property pledged must be made b; 
public auction, in the manner and upon the notice to the put 
Mc usual at the place of sale, in respect to auction sales of sim 
ilar property; and must be for the highest obtainable price. 

A pledgee cannot sell any evidence of debt pledged to. hin 
except the obligations of governments, States or corporations 
but he may collect the same when due. 

The pledgor may require the property to be sold when i 
will bring a sufficient amount to satisfy the claim of the pledge 

A pledgee or pledge-holder cannot purchase the propert; 
pledged, except by direct dealings with the pledgor. 

Instead of selling property pledged, as hereinbefore pro 
vided, a pledgee may foreclose the right of redemption by i 
judicial sale, under the directions of a competent Court; and ii 
that case may be authorized by the Court to purchase at th 
sale. 



CHAPTER XXXVI. 
GUARANTY AND SURETYSHIP. 

A guaranty is a promise to answer for the debt, default, 01 
miscarriage of another person. 

Where a guaranty is entered into at the same time with th( 
original obligation, or with the acceptance of the latter by the 
guarantee, and forms with that obligation a part of the consid- 
eration to him, no other consideration need exist. In all othei 
cases there must be a consideration distinct from that of the 
original obligation. 
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Except as hereinafter described, a guaranty must be in 
writing, and signed by the guarantor; but the writing need 
not express a consideration. 

A promise to answer for the obligation of another, in any 
of the following cases, is deemed an original obligation of the 
promisor, and need not be in writing: 

1. Where the promise is made by one who has received 
property of another upon an undertaking to apply it pursuant 
to such promise; or by one who has received a discharge from 
an obligation in whole or in part, in consideration of such 
promise. 

2. Where the creditor parts with value, or enters into an 
obligation in consideration of the obligation in respect to which 
the promise is made, in terms or under circumstances such as 
to render the party making the promise the principal debtor, 
and the person in whose behalf it is made his surety. 

3. Where the promise, being for an antecedent obligation 
of another, is made upon the consideration that the party 
receiving it cancels the antecedent obligation, accepting the 
new promise as a substitute therefor; or upon the consideration 
that the party receiving it releases the property from a levy, 
or his person from imprisonment, under an execution on a 
judgment obtained upon the antecedent obligation; or upon a 
consideration beneficial to the promisor, whether moving from 
either party to the antecedent obligation, or from another 
person. 

4. Where a factor undertakes, for a commission, to sell 
merchandise and guarantee the sale. 

5. Where the holder of an instrument for the payment of 
money, upon which a third person is or may become liable to 
him, transfers it in payment of a precedent debt of his own, or 
for a new consideration, and in connection with such transfer 
enters into a promise respecting such instrument. 

A guarantor is exonerated, except so far as he may be 
indemnified by the principal, if by any act of the creditor with- 
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out the consent of the guarantor the original obligation of the 
principal is altered in any respect, or the remedies or rights of 
the creditor against the principal in respect thereto are in any 
way impaired or suspended. 

A surety is one who, at the request of another, and for the 
purpose of securing to him a benefit, becomes responsible for 
the performance, by the latter, of some act in favor of a third 
person, or hypothecates property as security therefor. 

A surety is exonerated: 

1. In like manner with a guarantor. 

2. To the extent to which he is prejudiced by any act of 
the creditor which would naturally prove injurious to the rem- 
edies of the surety, or inconsistent with his rights, or which 
lessens his security; or, 

3. To the extent to which he is prejudiced by an omission 
of the creditor to do anything, when required by the surety, 
which it is his duty to do. 

A surety has all the rights of a guarantor. 

A surety may require his creditor to proceed against the 
principal, or to pursue any other remedy in his power, which 
the surety cannot himself pursue, and which would lighter 
his burden; and if in such case the creditor neglects to do sc 
the surety is exonerated to the extent to which he is therebj 
prejudiced. 

A surety may compel his principal to perform the obliga 
tion when due. 

A surety, upon satisfying the obligation of the principal, i 
entitled to enforce every remedy which the creditor then ha 
against the principal, to the extent of reimbursing what h 
has expended, and also to require all his co-sureties to contrib 
ute thereto, without regard to the order of time in which the; 
become such. 

Whenever property of a surety is hypothecated with prop 
erty of the principal, the surety is entitled to have the prop 
erty of the principal first applied to the discharge of th 
obligation. 
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Letter of Credit. 

A letter of credit is a written instrument, addressed by one 
rson to another, requesting the latter to give credit to the 
rson in whose favor it is drawn. 

The writer of the letter of credit is, upon the default of the 
btor, liable to those who gave credit in compliance with its 
rms. 



CHAPTER XXXVH. 

SALE. 

No sale of personal property, or agreement to buy or sell 
for a price of two hundred dollars or more, is valid, unless: 

1. The agreement, or some note or memorandum thereof, 
in writing, and subscribed by the party to be charged, or by 

3 agent; or, 

2. The buyer accepts and receives part of the thing sold, 
when it consists of a thing in action, part of the evidences 
ereof, or some of them; or, 

3. The buyer, at the time of the sale, pays a part of the 
ice. 

The foregoing provisions do not effect an agreement to man- 
acture a thing from materials furnished by the manufac- 
rer or by another person. 

No agreement for the sale of real property, or of an interest 
erein, is valid unless the same, or some note or memoran- 
m thereof, be in writing, and subscribed by the party to be 
arged, or his agent thereunto authorized in writing. 

If a buyer of personal property does not pay for it accord- 
y to contract, and it remains in the possession of the seller 
ber payment is due, the seller may rescind the sale, or enforce 
3 lien for the price. 

In order to make a sale of personal property effectual as 
ainst creditors, there must be an immediate, actual, and con- 
med change of possession. 
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CHAPTER XXXVm. 

CONTRACTS. 

A contract is an agreement to do or not to do a certai 
thing. It is essential to the existence of a contract that the 
should be: 

1. Parties capable of contracting. 

2. Their consent. 

3. A lawful object. 

4. A sufficient cause of consideration. 

A written instrument is presumptive evidence of coi 
sideration. 

Contracts are either expressed or implied. 

An express contract is one, the terms of which are state 
in words. 

An implied contract is one, the existence and terms 
which are manifested by conduct. 

The following contracts are invalid, unless the same, < 
some note or memorandum thereof, be in writing, and su 
scribed by the party to be charged, or by his agent. 

1. An agreement that, by its terms, is not to be performe 
within a year from the making thereof. 

2. A special promise to answer for the debts, default < 
miscarriage of another, except in the case mentioned in Cha] 
ter XXXVI. 

3. An agreement made upon consideration of marriaj 
other than a mutual promise to marry. 

4. An agreement for the sale of goods, chattels, or thinj 
in action, at a price not less than two hundred dollars, unle 
the buyer accept or receive part of such goods and chattels, < 
the evidences, or some of them, of such things in action, or pi 
at the time some part of the purchase money; but when a sa 
is made by auction, an entry by the auctioneer in his sale boo 
at the time of the sale, of the kind of property sold, the terr 



Digitized by 



Google 



Jhap. 38] California. 109 

f sale, the price, and the names of the purchaser and person 
q whose account the sale is made, is a sufficient memorandum. 

5. An agreement for the leasing for a longer period than 
ne year, or for the sale of real property, or of an interest 
herein; and such agreement, if made by an agent of the party 
)ught to be charged, is invalid, unless the authority of the 
gent be in writing, subscribed by the party sought to be 
harged. 

6. An agreement authorizing or employing an agent or 
roker to purchase or sell real estate for compensation or a 
ommission. 

All contracts may be oral except such as are especially 
equired by statute to be in writing. 



CHAPTER XXXIX. 
NEGOTIABLE INSTRUMENTS. 

A bill of exchange is an instrument negotiable in form by 
vhich one, who is called the drawer, requests another, called 
•he drawee, to pay a specified sum of money. 

A bill of exchange is payable: 

1. At the place where, by its terms, it is made payable; or, 

2. If it specify no place of payment, then at the place to 
vhich it is addressed; or, 

3. If it is not addressed to any place, then at the place of 
■esidence or business of the drawee, or wherever he may be 
:ound. If the drawee has no place of business, or if his place 
rf business or residence cannot, with reasonable diligence, be 
ascertained, presentment for payment is excused, and the bill 
May be protested for non-payment. 

Presentment of a bill of exchange for acceptance must be 
made in the following manner, as nearly as by reasonable dili- 
gence it is practicable: 

1. The bill must be presented by the holder or his agent. 
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2. It must be presented on a business day, and wii 
reasonable hours. 

3. It must be presented to the drawee, or if he be ato 
from his place of residence or business, to some person ha\ 
charge thereof, or employed therein; and, 

4. The drawee, on such presentment, may postpone 
acceptance or refusal until the next day. If the drawee 1 
no place of business, or if his place of business or residence < 
not, with reasonable diligence, be ascertained, presentment 
acceptance is excused, and the bill may be protested for r 
acceptance. 

When a bill of exchange is payable at a specified time a 
sight, the drawer and endorsers are exonerated if it is not ] 
sented for acceptance within ten days after the time wl 
would suffice, with ordinary diligence, to forward it for ace 
ance, unless presentment is excused. 

An acceptance of a bill must be made in writing, and i 
be made by the acceptor writing his name across the face 
the bill, with or without other words. 

An unconditional promise, in writing, to accept a bill 
exchange, is a sufficient acceptance thereof, in favor of e\ 
person who, upon the faith thereof, has taken the bill for vi 
or other good consideration. 

On the dishonor of a bill of exchange by the drawee, an 
case of a foreign bill, after it has been duly protested, it i 
be accepted or paid by any person for the honor of any p* 
thereto. 

If a bill of exchange, payable at sight or on demand, w 
out interest, is not duly presented for payment within ten <3 
after the time in which it could, with reasonable diligence 
transmitted to the proper place for presentment, the dra 
and indorsers are exonerated unless such presentment 
excused. 

The presentment of a bill of exchange for acceptance 
excused if the drawee has not capacity to accept it. 

Delay in the presentment of a bill of exchange for acc< 
ance is excused when caused by circumstances over which 
owner has no control. 
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Presentment of a bill of exchange for acceptance or pay- 
ment, and notice of its dishonor, are excused as to the drawer, 
if he forbids the drawee to accept, or the acceptor to pay the 
bill; or if, at the time of drawing, he had no reason to believe 
that the drawee would accept or pay the same. 

An inland bill of exchange is one drawn and payable with- 
in this State. All others are foreign. 

Notice of the dishonor of a foreign bill of exchange can be 
given only by notice of its protest, and the protest must be 
made by a Notary Public, if with reasonable diligence one can 
be obtained; and if not, then by any reputable person, in the 
presence of two witnesses. Protest for non-acceptance must be 
made in the city or town in which the bill is presented for 
acceptance, and a protest for non-payment in the city or town 
in which it is presented for payment. 

One who pays a foreign bill for honor must declare, before 
payment, in the presence of a person authorized to make pro- 
test, for whose honor he pays the same, in order to entitle him 
to reimbursement. 

Damages on foreign bills of exchange are allowed as here- 
inafter prescribed, as a full compensation for interest accrued 
before notice of dishonor, re-exchange, expenses, and all other 
damages, in favor of holders for value only, upon bills of 
exchange drawn or negotiated within the State, and protested 
for non-acceptance or non-payment. 

Damages are allowed as follows: 

1. . If drawn upon any person in this State, two dollars 
upon each one hundred dollars of the principal sum specified 
in the bill. 

2. If drawn upon any person out of this State, but in any 
other of the States west of the Rocky Mountains, five dollars 
upon each one hundred dollars of the principal sum specified in 
the bill. 

3. If drawn upon any person in any of the United States 
east of the Rocky Mountains, ten dollars upon each one 
hundred dollars of the principal sum specified in the bill. 
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4. If drawn upon any person in any place in a foreig 
country, fifteen dollars upon each one hundred dollars of tl 
principal sum specified in the bill. - 

From the time of notice of dishonor and demand of pa; 
ment, lawful interest must be allowed upon the aggrega 
amount of the principal sum specified in the bill, and the dar 
ages above mentioned. 

A promissory note is an instrument negotiable in fori 
whereby the signer promises to pay a specified sum of inone 

If a promissory note, payable on demand, or at sight, wit! 
out interest, is not duly presented for payment within si 
months from its date, the indorsers thereof are exonerate 
unless such presentment is excused. 

Days of grace are not allowed on bills of exchange and pron 
issory notes. 

A check is a bill of exchange drawn upon a bank or banl 
er, or a person described as such upon the face thereof, and pa; 
able on demand without interest. 

A check is subject to all the provisions herein mentione 
concerning bills of exchange, except that — 

1. The drawers and indorsers are exonerated by delay i 
presentation only to the extent of the injury they suffi 
thereby. 

2. An indorsee, after its apparent maturity, but withoi 
actual notice of its dishonor, acquires a title equal to that of 8 
indorsee before such period. 

A negotiable instrument must be made payable in mone 
only, and without any condition not certain of fulfillment. 

A negotiable instrument may be made with or withoi 
date, and with or without designation of the time or place < 
payment. 

A negotiable instrument may contain a pledge of collates 
security, with authority to dispose thereof. 

A negotiable instrument which does not specify a place < 
payment is payable at the residence or place of business of tl 
maker, or wherever he may be found. 

A negotiable instrument made payable to the order of th 
maker, or of a fictitious person, if issued by the maker for 



Digitized by 



Google 



lap. 39] California. 113 

lid consideration, without indorsement, has the same effect 
ainst him, and all other persons having notice of the facts, 
if payable to the bearer. 

An indorsement of a negotiable instrument may be general 
special. 

A general indorsement is one by which no indorsee is 
med. A special indorsement specifies the indorsee. 

A negotiable instrument bearing a general indorsement can- 
t be afterward specially endorsed; but any lawful holder 
ly turn a general indorsement into a special one by writing 
ove it a direction for payment to a particular person. 

A special indorsement may, by express words for that pur- 
se, but not otherwise, be so made as to render the instrument 
t negotiable. 

An indorser may qualify his. indorsement with the words, 
dthout recourse," or equivalent words; and upon such indorse- 
snt he is responsible only to the same extent as in the case of 
iransfer without indorsement. 

An indorsee in due course is one who, in good faith, in the 
linary course of business, and for value, before its apparent 
iturity or presumptive dishonor, and without knowledge of 

actual dishonor, acquires a negotiable instrument duly 
lorsed to him, or indorsed generally, or payable to the bearer. 

An indorsee of a negotiable instrument, in due course, acquires 

absolute title thereto, so that it is valid in his hands, not- 
thstanding any provision of law making it generally void 
voidable, and notwithstanding any defect in the title of the 
rson from whom he acquired it. 

The want of consideration for the undertaking of a maker, 
eeptor, or indorser of a negotiable instrument, does not exon- 
ite him from liability thereon to an indorsee in good faith for 
consideration. 

It is not necessary to make a demand of payment upon the 
incipal debtor in a negotiable instrument in order to charge 
m; but if the instrument is, by its terms, payable at a speci- 
d place, and he is able and willing to pay it there at matur- 
h such ability and willingness are equivalent to an offer of 
yment on his part. 



Digitized by 



Google 



114 California. [Part 

Presentment of a negotiable instrument for payment, whe 
necessary, must be made as follows, as nearly as by reasonabl 
diligence it is practicable: 

1. The instrument must be presented by the holder. 

2. The instrument must be presented to the principj 
debtor, if he can be found at the place where presentmer 
should be made; and if not, then it must be presented to son 
other person having charge thereof, or employed therein, if ok 
can be found there. 

3. An instrument which specifies a place for its paymei 
must be presented there ; and if the place specified include 
more than one house, then at the place of residence or businei 
of the principal debtor, if it can be found therein. 

4. An instrument which does not specify a place for ii 
payment must be presented at the place of residence or bus 
ness of the principal debtor, or wherever he may be found, t 
the option of the presentor; and, 

5. The instrument must be presented upon the day of ii 
maturity, or if it be payable on demand, it may be presente 
on any day. It must be presented within reasonable hour 
and if it be payable at a banking-house, within the usual ban! 
ing-hours of the vicinity; but by the consent of the person 1 
whom it should be presented, it may be presented at any hoi 
of the day. 

6. If the principal debtor have no place of business, or : 
his place of business or residence cannot, with reasonable dil 
gence, be ascertained, presentment for payment is excused. 

The apparent maturity of a negotiable instrument, payab 
at a particular time, is the day on which, by its terms, it b 
comes due, or when that is a holiday, the next business day. 

A bill of exchange, payable at a certain time after sigh 
which is not accepted within ten days after its date, in additic 
to the time which would suffice, with ordinary diligence, to fo 
ward it for acceptance, is presumed to have been dishonored. 

The apparent maturity of a bill of exchange, payable i 
sight or on demand, is: 

1. If it bears interest one year after its date ; or, 
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2. If it does not bear interest, ten days after its date, in 
klition to the time which would suffice, with ordinary dili- 
mce, to forward it for acceptance. 

The apparent maturity of a promissory note, payable at 
ght or on demand, is: 

1. If it bears interest, one year after its date; or, 

2. If it does not bear interest, six months after its date. 
When a promissory note is payable at a certain time after 

*ht or demand, such time is to be added to the period above- 
entioned. 

A negotiable instrument is dishonored when it is either not 
Lid or not accepted, according to its tenor, on presentation for 
e purpose, or without presentation when that is excused. 

Notice of the dishonor of a negotiable instrument may be 
ven: 

1. By a holder thereof; or, 

2. By any party to the instrument who might be coin- 
lled to pay it to the holder, and who would, upon taking it up, 
tve a right to reimbursement from the party to whom the 
>tice is given. 

A notice of dishonor may be given in any form which 
scribes the instrument with reasonable certainty, and sub- 
intially informs the party receiving it that the instrument 
,s been dishonored. 

A notice of dishonor may be given: 

1. By delivering it to the party to be charged, personally, 
any place ; or, 

2. By delivering it to some person of discretion at the 
ice of residence or business of such party, apparently act- 
y for him ; or, 

3. By properly folding the notice, directing it to the party 
be charged, at his place of residence, according to the best 
formation that the person giving the notice can obtain, depos- 
ag it in the Post-office most conveniently accessible from the 
ice where the presentment was made, and paying the post- 
e thereon. 
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In case of death of a party to whom notice of dishono 
should otherwise be given, the notice must be given to one c 
his personal representatives; or if there are none, then to an; 
member of his family who resided with him at his death ; o 
if there is none, then it must be mailed at his last place c 
residence. 

A notice of dishonor given otherwise then by mail must b 
given on the day of dishonor, or on the next business daj 
When given by mail, it must be deposited in the Post-office i 
time for the first mail which closes after noon of the first busi 
ness day succeeding the dishonor, and which leaves the plac 
where the instrument was dishonored for the place to whic 
the notice should be sent. 

Every party to a negotiable instrument, receiving notice o 
its dishonor, has the like time thereafter to give similar notic 
to prior parties as the original holder had after its dishonoi 
But this additional time is available only to the particula 
party entitled thereto. 

A notice of the dishonor of a negotiable instrument, if valic 
in favor of the party giving it, inures to the benefit of a 
other parties thereto whose right to give the like notice ha 
not been lost. 

Notice of dishonor is excused : 

1. When the party by whom it should be given canno 
with reasonable diligence, ascertain either the place of res: 
dence or business of the party to be charged ; or, 

2. When there is no post-office communication betwee 
the town of the party by whom the notice should be given, an 
the town in which the place of residence or business of tli 
party to be charged is situated ; or, 

3. When the party to be charged is the same party wl 
dishonors the instrument; or, 

4. When the notice is waived by the party entitled theret 
Presentment and notice are excused as to any party wl 

informs the holder, within ten days before maturity, that tt 
instrument will be dishonored. 
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If before or after the maturity of an instrument an indor- 
ser has received full security, for the amount thereof, or the 
maker has assigned all his estate to him as such security, pre- 
sentment and notice to him are excused. 

Delay in presentment, or in giving notice of dishonor, is 
excused when caused by circumstances which the party delay- 
ing could not have avoided by the exercise of reasonable care 
and diligence. 

A waiver of presentment waives notice of dishonor also; 
but a waiver of notice does not waive presentment. 

A waiver of protest on any negotiable instrument, other 
than a foreign bill of exchange, waives presentment and notice. 



CHAPTER XL. 

PRINCIPAL AND AGENT. 

An agent is one who represents another, called the princi- 
pal, in dealings with third persons. 

Any person having capacity to contract, may appoint an 
agent, and any person may be an agent. 

An agent for a particular act or transaction is called a 
special agent. All others are general agents. 

Any agent, unless specially forbidden by his principal to do 
so, can delegate his powers to another person in any of the 
following cases, and in no others: 

1. When the act to be done is purely mechanical. 

2. When it is such as the agent cannot himself, and the 
sub-agent can, lawfully perform. 

3. When it is the usage of the place to delegate such powers. 

4. When such delegation is specially authorized by the 
principal. 

If an agent employs a sub-agent without authority, the 
former is a principal and the latter his agent, and the principal 
of the former has no connection with the latter. 

A sub-agent, lawfully appointed, represents the principal 
in like manner with the original agent; and the original agent 
is not responsible to third persons for the acts of the sub-agent. 
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CHAPTER XLL 

FRAUDULENT INSTRUMENTS AND TRANSFERS 

ETC. 

Every transfer of property or change thereon made, ever 
obligation incurred, and every judicial proceeding taken, wit 
intent to delay or defraud any creditor or other person of hi 
demands, is void against all creditors of the debtor and thei 
successors in interest, and against any person upon whom th 
estate of the debtor devolves, in trust for the benefit of othei 
than "the debtor. 

Every transfer of personal property (other than a thing i 
action, or a ship or cargo at sea, or in a foreign port, and ever 
lien thereon, other than a mortgage, when allowed by law an 
a contract of bottomry or respondentia) is conclusively pn 
sumed — if made by a person having at the time the possessio 
or control of the property, and not accompanied by an irnm< 
diate delivery, and followed by an actual and continued chang 
of possession of the things transferred — to be fraudulent, an 
therefore void, against those who are his creditors while he r< 
mains in possession, and the successors in interest of such crec 
itors, and against any person on whom the estate devolves i 
trust for the benefit of others than himself, and against pui 
chasers or incumbrancers in good faith subsequent to tt 
transfer. 

Fraudulent Representations. 

Every person who knowingly and designedly, by false < 
fraudulent representation or pretenses, defrauds any other pe 
son of money or property, or who causes or procures others i 
report falsely of his wealth or mercantile character, and t 
thus imposing upon any person obtains credit, and thereb 
fraudulently gets into possession of money or property, 
punishable in the same manner and to the same extent as f< 
larceny of the money or property so obtained. 
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CHAPTER XT,TT. 

ASSIGNMENTS FOR THE BENEFIT OF 
CREDITORS. 

An insolvent debtor may in good faith execute an assign- 
nent of property in trust for the satisfaction of his creditors. 
I very such assignment shall contain a list of the names of the 
ireditors of the assignor, and their places of residence and 
tmounts of their respective demands, and shall be made to the 
Sheriff of the county, or city and county, wherein the assignor 
•esides, if the assignor resides within this State, or in case the 
issignor resides out of this State, then to the Sheriff of the 
jounty or city and county wherein the- property assigned or 
iome of it is situated; but when the assignor resides out of the 
State, an assignment made as herein provided may by its terms 
ransfer any property of the assignor in this State. The 
Sheriff shall forthwith take possession of all property so 
tssigned to him. When the assignment has been made the 
Sheriff shall immediately, by mail, notify the creditors named 
n the assignment at their places of residence as given therein, 
o meet at his office on a day and hour to be appointed by him, of 
lot less than eight nor more than ten days from the date of 
he delivery of the assignment to him, for the purpose of elect- 
ng one or more assignees, as they may determine, in the place 
tnd stead of the said Sheriff in the premises, and shall also 
mblish a notice of such meeting and the purpose thereof at 
east once before such meeting, in some newspaper published in 
lis county, or city and county. The notice so to be mailed shall 
J so contain a statement of the amount of the demand of the 
reditor as set forth in the assignment, and if any creditor 
hall not find such amount to be correctly so stated, he may 
ile with said Sheriff, at or before such meeting, a statement 
mder oath of his demand, and such statement shall, for the 
mrpose of voting as hereinafter provided, be accepted by said 
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Sheriff as correct, and when no such statement is filed, \ 
statement of amount as set forth in the assignment shall 
accepted by the Sheriff as correct. At such meeting the Sh 
iff shall preside, and a majority in amount of demands pres< 
or represented by proxy shall control all questions and dec 
ions. The creditors may adjourn such meeting from time 
time, and may vote on all questions, either in person or 
proxy signed and acknowledged before any officer authors 
to take acknowledgments, and filed with the Sheriff. At su 
meeting or any adjournment thereof, the creditors may el 
one or more assignees from their own number in the place a 
stead of the Sheriff, and the person or persons so elected sh 
afterwards be the assignee or assignees, and the Sheriff, 
transfer in writing acknowledged, shall at once assign to su 
elected assignee or assignees, all the property so assigned 
him, and deliver possession thereof. All recitals in such i 
signment by said Sheriff of notices of such meeting and i 
holding thereof, and of the due election of such assignee 
assignees, shall be prima facie proof of the facts recited. T 
Sheriff shall, before the delivery of such assignment, be p* 
the expenses incurred by him, and fees in such amount 
would by law be collectible, if the property assigned had be 
levied upon and safely kept under attachment. Thereupc 
and after the record of such last-named assignment, su 
elected assignee or assigness shall take and hold and dispose 
all such property and its proceeds. 

An assignment for the benefit of creditors must be in wr 
ing, subscribed by the assignor, or by his agent thereto auth< 
ized in writing, and the transfer by the Sheriff must also be 
writing, subscribed by the Sheriff in his official capaci 
Both such assignment and such transfer must be acknowledg 
and be recorded. 

Within twenty days after an assignment is made, an inve 
tory must be tiled, duly sworn to, by the assignor. If the i 
signor neglects or refuses to make and tile such inventory a: 
affidavit within said twenty days, the assignment shall not, f 
that reason, be affected in any way, but in that event t 
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assignee or assignees elected by the creditors shall, within twen- 
y days thereafter, make and file in the office of the County 
lecorder where the assignment is first recorded, a verified 
nventory of all assets received by them; and such assignee or 
ssignees may at any time, or from time to time, after the 
ransfer to them by the Sheriff, by petition to the Superior 
)ourt of the county, or city and county, where the assignment 
s first recorded, cause the assignor, by order or citation, to 
ppear before said Court, or a commissioner or referee to be 
ppointed by it, at a time and place within the county, or city 
nd county, to be designated in the order or citation, to be 
xamined touching the matter of the inventory relative to the 
ssignment, and to have with him all books of account, vouch- 
rs, and papers relating to the assigned property, and such 
)ourt may by its order require the surrender to such assignee 
r assignees of such books, vouchers, and papers, to be by them 
etained until their trust is fully completed and performed. 

An assignment for the benefit of creditors is void against 
reditors of the assignor, and against purchasers and incum- 
•rancers in good faith and for value, unless it is duly recorded, 
nd unless either the inventory required by the assignor, or 
he inventory required of the assignee or assignees is filed 
rithin the time designated above. 

No bond shall be given by the Sheriff, but he shall be liable 
n his official bond for the care and custody of the property 
rhile in his possession. Within forty days after date of the 
ransfer by the Sheriff, the assignee must enter into a bond to 
be people of this State in such amount as may be fixed by a 
udge of the Superior Court of the county, or city and county, 
a which an inventory in accordance with the provisions of 
bis title is filed, with sufficient sureties to be approved by such 
udge, and conditioned for the faithful discharge of the trust 
nd the due accounting for all moneys received by the assignee, 
rhich bond must be filed in the same office with the inventory; 
nd any assignee failing to comply with the provisions of this 
ection may be removed by the above named Superior Court on 
•etition of the assignor or any creditor, and his successor 
ppointed by such Court. 
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Until a verified inventory has been made and filed eitl 
by the assignor or assignee, as required by the provisions 
this title, and the assignee has given the bond required by t 
last section, such assignee has no authority to dispose of t 
property of the estate or any part of it (except in the case 
perishable property, which in his discretion he may dispose 
at any time, and receive the proceeds of sale thereof), nor I 
he power to convert the property or the proceeds of any si 
of perishable property to the purposes of the trust. Wit! 
ten days after the filing of his bond the assignee must co 
mence the publication (and such publication shall continue 
least once a week for four weeks) in some newspaper publist 
in the county, or city and county, where the inventory is fil< 
of a notice to creditors of the assignor, stating the fact and &t 
of the assignment, and requiring all persons having clai 
against the assignor to exhibit them with the necessary vou< 
ers, and verified by the oath of the creditor, to the assignee 
his place of residence or business, to be specified in the noti 
and he shall also, within ten days after the first publication 
said notice, mail a copy of such notice to each creditor wh< 
name is given in the instrument of assignment at the addr 
therein given. After such notice is given, a copy thereof, w 
affidavit of due publication and mailing, must be filed with t 
County Recorder with whom the inventory has been fil 
which affidavit shall be prima facie evidence of the facts stai 
therein. At any time, or from time to time, after the exp 
ation of thirty days from the first publication of said not 
(provided the same shall also have been mailed as provide 
the assignee may, in his discretion, declare and pay divider 
to the creditors whose claims have been presented and allow 
No dividend already declared shall be disturbed by reason 
claims being subsequently presented and allowed; but 1 
creditor presenting such claim shall be entitled to a divide 
equal to the per cent already declared and paid before a 
further dividend is made; provided, however, that there 
assets sufficient for that purpose ; and provided, that the f i 
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re to present such claim shall not have resulted from his own 
;glect, and he shall attach to such claim a statement under 
bth showing fully why the same was not before presented. 

The elected assignee or assignees for the benefit of creditors 
tall be entitled to the same commissions on assignments here- 
fore and hereafter made as are allowed by law to the 
isignees in insolvency, and the assignment cannot grant more, 
ach assignee or assignees shall also be entitled to all necessary 
cpenses in the management of their trust. 

An assignment for the benefit of creditors which has been 
cecuted and recorded so as to transfer the property to the 
heriff, or a transfer by the Sheriff to the elected assignee or 
isignees which has been executed and recorded, cannot after- 
ards be modified or cancelled by the parties without the con- 
nt of the assignor and of every creditor affected thereby. 

An assignment for the benefit of creditors is void against 
ly creditor of the assignor, not assenting thereto, in the fol- 
wing cases: 

1. If it give a preference of one debt, or class of debts, 
/er another. 

2. If it tend to coerce any creditor to release or compro- 
ise his demands. 

3. If it provide for the payment of any claim known to 
ie assignor to be false or fraudulent, or for the payment of 
ore upon any claim than is known to be justly due from the 
jsignor. 

4. If it reserve any interest in the assigned property, or in 
ly part thereof, to the assignor, or for his benefit, before all 
is existing debts are paid. 

5. If it confer upon the assignee any power which, if exer- 
sed, might prevent or delay the immediate conversion of the 
signed property to the purposes of the trust. 

6. If it exempt him from liability for neglect of duty or 
lisconduct. 

Property exempt from execution, and insurance upon the 
fe of the assignor, do not pass to the assignee unless specially 
mentioned in the assignment. 
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CHAPTER XLm. 

COMMISSION MERCHANTS, ETC. 

Every commission merchant, broker, agent, factor, or c 
signee, who shall wilfully and corruptly make, or cause to 
made, to the principal or consignor of such commission n 
chant, agent, broker, factor, or consignee, a false statement c 
cerning the price obtained for, or the quality or quantitj 
any property consigned or intrusted to such commission dq 
chant, agent, broker, factor, or consignee for sale, shall 
deemed guilty of a misdemeanor, and, on conviction ther< 
shall be punished by fine not exceeding five hundred dolL 
or imprisonment in the County Jail not exceeding six mont 
or by both such fine and imprisonment. 



CHAPTER XLIV. 
INSOLVENCY ACT OP 1880. 

General Subject of the Act. 

Section 1. Every insolvent debtor may, upon complia: 
with the provision of this Act, be discharged from his de 
and liabilities. This Act shall be known and may be cited 
the Insolvent Act of eighteen hundred and eighty. 

Voluntary Insolvency. 

Sec. 2. An insolvent debtor owing debts exceeding 
amount the sum of three hundred dollars, may apply by p 
tion to the Superior Court of the county, or city and cour 
in which he has resided for six months next preceding the 
ing of his petition, to be discharged from his debts and lia 
ities. In his petition he shall set forth his place of residei 
his inability to pay all his debts in full, his willingness to s 
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rider all his estate and effects for the benefit of his creditors, 
id his desire to obtain a discharge from his debts and liabil- 
es, and shall annex thereto a schedule and inventory, and val- 
ition, in compliance with the provision of this Act. The fil- 
g of said petition shall be an act of insolvency, and there- 
in such petitioner shall be adjudged an insolvent debtor. 

Sec. 3. Schedule, what to contain. — Said schedule must 
ntain a full and true statement of all his debts and liabilities, 
;hibiting to the best of his knowledge and belief to whom 
id debts or liabilities are due, the place of residence of his 
editors, and the sum due to each; the nature of the indebted - 
sss or demand, whether founded on written security, obliga- 
mi, contract, or otherwise; the true cause and consideration 
lereof, and the time and place where said indebtedness accrued, 
id a statement of any existing pledge, lien, mortgage, judg- 
ent, or other security for the payment of the same. 

Sec. 4. Inventory. — Said inventory must contain an accur- 
e description of all the estate, both real and personal, of the 
ititioner, including his homestead, if any, and all property 
:empt by law from execution, and where the same is situated, 
id all incumbrances thereon. 

Sec. 5. Affidavit. — The petition, schedule, and inventory 
ust be verified by the affidavit of the petitioner annexed 

tereto, and shall be in form substantially as follows: I, , 

) solemnly swear that the schedule and inventory now deliv- 
ed by me contain a full, perfect, and true discovery of all the 
tate, real, personal, and mixed, goods and effects, to me in 
iv way belonging; all such debts as are to me owing, or to 
ly person or persons in trust for me, and all securities and 
ntracts, and contracts whereby any money may hereafter 
rcome payable, or any benefit or advantage accrue to me or to 
y use, or to any other person or persons in trust for me; that 
have no lands, money, stock, or estate, reversion or expect- 
lcy besides that set forth in my schedule and inventory; that 
have in no instance, created or acknowledge^ a debt for a 
•eater sum than I honestly and truly owe; that I have not, 
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directly or indirectly, sold, or otherwise disposed of, or 
cealed any part of my property, effects, or contracts; thi 
have not in any way compounded with my creditors, whei 
to secure the same, or to receive or to expect any profi 
advantage therefrom, or to defraud or deceive any credito 
whom I am indebted in any manner. So help me God. 

Sec. 6. Order of Court. — Upon receiving and filing i 
petition, schedule and inventory, the Court shall make an o 
declaring the petitioner insolvent, and directing the Sheril 
the county to take possession of all the estate, real and 
sonal, of the debtor, except such as may be by law exe 
from execution, and of all his deeds, vouchers, books of acc( 
and papers, and to keep the same safely until the appointn 
of an assignee. Said order shall further forbid the payn 
of any debts, and the delivery of any property belonging 
such debtor, to him, or for his use, and the transfer of any ] 
perty by him; and shall further appoint a time and place f 
meeting of the creditors to prove their debts, and choose 
or more assignees of the estate, which shall not be less t 
thirty days after the making of said order, and shall desigi 
a newspaper or newspapers of general circulation in wl 
publication thereof shall be made. Upon the granting of i 
order all proceedings against the said insolvent shall be sta; 

Sec 7. Publication. — A copy of said order shall imm 
ately be published by the Clerk of said Court in the newj 
per or newspapers designated therein, as often as the ne 
paper is printed before the meeting of creditors, and be ser 
by the Clerk forthwith by United States mail, postage prep 
or personally, on all creditors named in the schedule, 
order of adjudication shall direct the publication thereof i 
newspaper published in the county, or city and county 
which the petition is filed, if there be one, and if there be n< 
in a newspaper published nearest to such county, or city 
county; provided, that no order of adjudication upon credit 
petition shall be entered, unless there first be deposited with 
Clerk, in addition to the usual cost of commencing said ] 



Digitized by 



Google 



Lp. 44] California. 127 

lings, a sum of money sufficient to defray the cost of the 
lication ordered by the Court, and ten cents for each copy, 
>e mailed to or served on the creditors, which latter sum is 
jby constituted the legal fee of the Clerk for the mailing 
ervice required in this section. 



Involuntary Insolvency. 

Sec. 8. An adjudication of insovlency may be made on the 
ition of five or more creditors, residents of this State, whose 
ts or demands accrued in this State, and amount in the 
regate to not less than five hundred dollars; provided, that 
[ creditors, or either of them, have not become creditors by 
gnment within thirty days prior to the filing of said peti- 
i. Such petition must be filed in the Superior Court of the 
nty, or city and county, in which the debtor resides or has 
place of business, and must be verified by at least three of 
petitioners, setting forth that such person is about to de- 
t from the State with intent to defraud his creditors; or 
ag absent from the State with such intent, remains absent; 
conceals himself to avoid the service of legal process ; or con- 
Is or is removing any of his property to avoid its being 
iched or taken on legal process; or being insolvent has suf- 
)d his property to remain under attachment or legal pro- 
$ for four days; or has confessed or offered to allow judg- 
at in favor of any creditors; or wilfully suffered judgment 
>e taken against him by default; or has suffered or procured 
property to be taken on legal process with intent to give a 
ference to one or more of his creditors; or has made an 
gnment, gift, sale, conveyance, or tranfer of his estate, pro- 
by, rights, or credits, with intent to delay, defraud or hin- 
his creditors; or in contemplation of insolvency has made 
' payment, gift, grant, sale, conveyance, or transfer of his 
tte, property, rights or credits; or has been arrested and held 
custody by virtue of any civil process of Court founded on 
debt or demand, and such process remains in force, and 
discharged by payment or otherwise for a period of four 
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days; or being a merchant or tradesman has stopped or si 
pended, and not resumed payment within a period of foi 
days after maturity of any written acknowledgment of inde 
edness, unless the party holding such acknowledgment has, 
writing, waived the right to proceed under this subdivisic 
or being a bank or banker, agent, broker, factor, or comm 
sion merchant, has failed for forty days to pay any mone 
deposited with or received by him in a fiduciary capacity, up 
demand of payment, except savings and loan banks, or assoc 
tions who loan the money of their stockholders and deposit* 
on real estate, and provide in their by-laws for the re-paym< 
of such deposits. The petitioners may, from time to tir 
amend and correct the petition, so that the same shall confo 
to the facts, by leave of the Court before which the procec 
ings are pending, but nothing in this section shall be constru 
to invalidate any loan of actual value, or the security theref 
made in good faith upon security taken upon good faith on t 
occasion of making of such loan; the said petition shall 
accompanied by a bond, with two sureties in the penal sum 
at least five hundred dollars, conditioned that if the debi 
should not be declared an insolvent, the petitioners will pay 
costs and damages, including a reasonable attorney's fee, tl 
the debtor may sustain by reason of the filing of said petitic 
The Court may, upon motion, direct the filing of an additior 
bond with different sureties when deemed necessary. 

Sec. 9. Order Court. — Upon the filing of such credito 
petition the Court shall issue an order requiring such debtor 
show cause, at a time and place to be fixed by said Court, w! 
he should not be adjudged an insolvent debtor, and at the sai 
time, or thereafter, upon good cause shown therefor, said Coi 
may make an order forbidding the payment of any debts, a 
the delivery of any property belonging to such debtor to h 
or for his use, or the transfer of any property by him. 

Sec. .10. Copy of petition to be served on debtor. ^-k co 
of said petition, with a copy of the order to show cause, sh 
be served on the debtor in the same manner as is provid 
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by law for the service of summons in civil actions, but such 
service shall be made at least ten days before the time fixed 
? or the hearing; provided, that if for any reason the service 
s not made, the order may be renewed, and the time and place 
)f hearing changed; or by a supplemental order by the Court; 
>r if such debtor cannot be found, or his place of abode ascer- 
tained, service shall be made by publication as is provided in 
he Code of Civil Procedure for service of summons by 
>ublication. 

Sec. 11. Demurrer. — At the time fixed for the hearing of 
aid order to show cause, or such other time as it may be 
djourned to, the debtor may demur to the petition for the 
ame causes as is provided for demurrer in other cases by the 
3ode of Civil Procedure. [See elsewhere.] If the demurrer 
>e overruled, the debtor shall have ten days thereafter in which 
o answer the petition. If the debtor answer the petition, such 
nswer shall contain a specific denial of the material allega- 
ions of the petition controverted by him, and shall be verified 
n the same manner as pleadings in civil actions; and the 
ssues raised thereon may be tried with or without a jury, 
ccording to the practice provided bj r law for the trial of civil 
ctions. 

Sec. 12. Court to require debtor to file schedule, etc. — If 
he respondent shall make default, or if, after a trial, the issues 
re found in favor of the petitioners, the Court shall make an 
rder adjudging that said respondent is, and was at the time 
f filing the petition, an insolvent debtor, and shall require said 
ebtor, within such time as the Court may designate, to file in 
)ourt the schedule and inventory provided for in sections three 
nd four of this Act; and thereupon all proceedings shall be 
ad in said matter in the same manner as if said debtor had 
oluntarily filed his petition. 

Sec. 13. Proceedings, when dismissed. — If, upon such 
earing or trial, the issues are found in favor of the respondent, 
be proceedings shall be dismissed, and the respondent shall 
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recover costs from the petitioning creditors in the same mam 
as on final judgment in civil actions. 

Sec. 14. Failure to appear after service, etc. — If the del 
or has failed to appear after service, personally or by publi< 
tion, or is absent, or cannot be found, the schedule and inv( 
tory may be prepared by the Sheriff, or by the assignee, fr< 
the best information he can obtain. 

Assignees. 

Sec. 15. Election of-— Bonds. — At a meeting of credit* 
in open Court, those having proven their claims by filing 
verified statement showing the amount, nature and security 
any, shall proceed to the election of one assignee. The assigr 
shall be a resident of the county where the insolvent resid 
or where he has carried on his business. In electing 
assignee, the opinion of the majority in amount of claims sh 
prevail. The Clerk of the Court shall keep a minute of t 
deliberations of said creditors, and of the election and appoii 
ment of an assignee, and enter the same upon the records 
the Court. The assignee shall tile within five days, unless i 
time be extended by the Court, with the Clerk, a bond in 
amount to be fixed by the Court, to the State of Californ 
with two or more sufficient sureties approved by the Cou 
and conditioned for the faithful performance of the duti 
devolving upon him. The bond shall not be void upon t 
first recovery, but may be sued upon from time to time by ai 
creditor aggrieved, in his own name, until the whole penal 
is exhausted. The sureties on such bond may be required 
justify, upon the application of any party interested, in t 
same manner as bail upon arrest in civil cases. 

Sec. 16. Assignee, when appointed. — If, on the di 
appointed for the meeting, the creditors do not attend, 
refuse to elect an assignee; or if, after election, the assign 
shall fail to qualify within the proper time, it shall be lawf 
for the Ccurt before which the said meeting may take pla 
to appoint an assignee and fix the amount of his bond. 
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Sec. 17. Assignment — As soon as an assignee is appointed 
nd qualified, the Clerk of the Court shall, by an instrument 
nder his hand and seal of the Court, assign and convey to the 
ssignee all the estate, real and personal, of the debtor, with 
II his deeds, books and papers relating thereto, and such 
ssignment shall relate back to the commencement of the pro- 
aedings in insolvency, and by operation of law shall vest the 
itle to all such property and estate, both real and personal, in the 
ssignee, although the same is then attached on mesne process, 
s the property of the debtor, and shall dissolve any attach- 
ment made within one month next preceding the commence- 
ment of the insolvency proceedings. Such assignment shall 
perate to vest in the assignee all the estate of the insolvent 
lebtor not exempt by law from execution. 

Sec. 18. Authority of Assignee. — The assignee shall have 
he right to recover all the estate, debts and effects of said 
Qsolvent. If at the time of the commencement of proceedings 
n insolvency an action is pending in the name of the debtor 
or the recovery of a debt or other thing which might or ought 
o pass to the assignee by the assignment, the assignee shall be 
Jlowed and admitted to prosecute the action, in like manner 
nd with like effect as if it had been originally commenced by 
urn. In suits prosecuted by the assignee, a certified copy of 
he assignment made to him shall be conclusive evidence of his 
tuthority to sue. 

Sec. 19. Recording assignment — The assignee shall, with- 
n one month after the making of the assignment to him, cause 
he same to be recorded in every county, or city and county, 
vithin this State, where any lands owned by the debtor are 
ituated, and the record of such assignment, or a duly certified 
:opy thereof, shall be conclusive evidence thereof in all Courts. 

Sec. 20. Resignation of Assignee — Any assignee may at 
>ny time, by writing filed in Court, resign his appointment, 
laving first settled his accounts, and delivered up all the estate 
o such successor as the Court shall appoint; provided, that if, 
n the discretion of the Court, the circumstances of the case 
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require it upon good cause being shown, the Court maj 
any time before such settlement of account and delivery of 
estate shall have been completed, revoke the appointmenl 
such assignee and appoint another in his stead. The liabi 
of the outgoing assignee, or of the sureties on his bond, s 
not be in any manner discharged, released, or affected by s 
appointment of another in his stead. 

Sec. 21. Powers of Assignee. — The said assignee s 
have power: 

1. To sue in his own name, and recover all the estate, d< 
and things in action belonging or due to such debtor, anc 
set-off or counter-claim shall be allowed in any such suit 
any debt, unless it was owing to such creditor by such del 
at the time of the adjudication of insolvency. 

2. To take into his possession all the estate of such del 
except property exempt by law from execution, whet 
attached or delivered to him or afterwards discovered, and 
books, vouchers, evidence of indebtedness, and securities 
longing to the same. 

3. In case of a non-resident, absconding, or concej 
debtor, to demand and receive of every Sheriff who shall h 
attached any of the property of such debtor, or who shall h: 
in his possession any moneys arising from the sale of si 
property, all such property and moneys, on paying him 
lawful costs and charges for attaching and keeping the sa 

4. From time to time to sell at public auction all 
estate, real and personal, vested in him as such assignee, wh 
shall come to his possession and as ordered by the Court. 

5. On such sales to execute the necessary conveyances i 
bills of sale. 

6. To redeem all valid mortgages and conditional contra 
and all valid pledges of personal property, and to satisfy « 
judgments which may be an incumbrance on any prope 
sold by him, or to sell such property subject to such mortga 
contracts, pledges, or judgments. 

7. To settle all matters and accounts between such deb 
and his debtors subject to the approval of the Court. 
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8. Under the order of the Court appointing him, to com- 
ound with any person indebted to such debtor, and thereupon 
) discharge all demands against such person. 

9. To have and recover from any person receiving a con- 
eyance, gift, transfer, payment, or assignment, made contrary 
) any provision of this Act, the property thereby transferred 
r assigned, or in case a redelivery of the property cannot be 
ad, to recover the value thereof, with damages for the 
etention. 

Sec. 22. Insolvent to deliver books, etc., to the Court. — 
'he insolvent shall, either before or on the day appointed for 
he meeting of creditors, deliver to the Court all the commercial 
r account books he may have kept, which books shall be 
eposited in the Clerk's office of said Court. Said insolvent 
hall also deliver to the Court, at the same time, all vouchers, 
Lotes», bonds, bills, securities, or other evidences of debt, in any 
nanner relating to, or having any bearing upon or connection 
nth the property surrendered by said debtor, and all such 
)apers or securities shall be deposited in the Clerk's office of 
aid Court, and the Clerk shall hand them over, together with 
he books of the insolvent, to the assignee who may be 
ippointed. 

Sec. 23. Embezzlement — If any person, before the assign- 
nent is made, having notice of the commencement of proceed- 
ngs in insolvency, embezzles or disposes of any of the moneys, 
;oods, chattels, or effects of the insolvent, he is chargeable 
herewith, and liable to an action by the assignee for double 
ihe value of the property so embezzled or disposed of, to be 
recovered for the benefit of the estate. 

Sec. 24. Penalties. — The same penalties, forfeitures, and 
proceedings by citation, examination, and commitment, shall 
apply on behalf of an assignee against persons suspected of 
having concealed, embezzled, conveyed away, or disposed of 
any property of the debtor, or of having possession or know- 
ledge of any deeds, conveyances, bonds, contracts, or other 
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writings which relate to any interest of the debtor in any r< 
or personal estate, as provided in the case of the estate of ( 
ceased persons in sections one thousand four hundred and fifl 
nine, one thousand four hundred and sixty, and one thousa 
four hundred and sixty-one of the Code of Civil Procedure. 

Sec. 25. Estate to be converted into money. — The assigr 
shall as speedily as possible convert the estate, real and perse 
al, into money. He shall keep a regular account of all mone 
received by him as assignee, to which every creditor or ott 
person interested therein may. at all reasonable times, ha 
access. No private sale of any property of the estate of 
insolvent debtor shall be valid unless made under the order 
the Court upon a petition in writing, which shall set forth t 
facts showing the sale to be necessary. Upon filing the pe 
tion, notice of at least ten days shall be given by publicati 
and mailing, in the same manner as is provided in section sev 
of this Act. If it appears that a private sale is for the be 
interest of the estate, the Court shall order it to be made. 

Sec. 26. When Court may order. — When it appears to t 
satisfaction of the Court that the estate of the debtor, or ai 
part thereof, is of a perishable nature, or is liable to detoric 
ate in value, or is disproportionately expensive to keep, t 
Court may order the same to be sold in such manner as mi 
be deemed most expedient, under the direction of the Sher 
or assignee, as the case may be, who shall hold the fun 
received in place of the property sold until the further ord 
of the Court. 

Sec. 27. Outstanding Debts. — Outstanding debts, or oth 
property due or belonging to the estate, which cannot be cc 
lected and received by the assignee without unreasonable 
inconvenient delay or expense, may be sold and assigned 
like manner as the remainder of the estate. 

Sec. 28. Expenses of assignees. — Assignees shall be allow* 
all necessary expenses in the care, management and settlemei 
of the estate, and shall collectively be entitled to charge ar 



Digitized by 



Google 



2hap. 44] " California. 135 

eceive for their services commissions upon all sums of money 
coming to their hands and accounted for by them, as follows: 
For the first thousand dollars, at the rate of seven per cent. ; 
'or all above that sum and not exceeding ten thousand dollars, 
tt the rate of five per cent.; and for all above that sum at the 
ate of four per cent. 

Sec. 29. Assignee to make exhibit to the Court — At the 
xpiration of three months from the appointment of the 
ussignee in any case, or as much earlier as the Court may di- 
ect, the assignee shall exhibit to the court and to the creditors, 
tnd file just and true accounts of all his receipts and payments, 
verified by his oath, and a statement of the property outstand- 
ng, specifying the cause of its outstanding, also what debts or 
daims are yet undetermined, and stating what sum remains in 
lis possession; and thereupon a dividend shall be made, unless 
ior cause the Court shall otherwise order. Thereafter further 
iccounts, statements, and clividends shall be made in like man- 
ner as occasion requires. 

Sec. 30. Court may order assignee to file account. — The 
3ourt shall, at any time, upon the motion of any two or more 
creditors, require the assignee to file his account, and if he has 
[unds subject to distribution he shall be required to distribute 
them without delay. 

Sec. 31. Creditors to share pro rata. — All creditors whose 
iebts are duly proved and allowed shall be entitled to share 
in the property and estate pro rata without priority or prefer- 
ence whatever, other than as provided in this Act, and in sec- 
tion one thousand two hundred and four of the Code of Civil 
Procedure; provided, that any debt proved by any person liable 
as bail surety, guarantor, or otherwise, for the debtor, shall 
not be paid to the person so proving the same until satisfac- 
tory evidence shall be produced of the payment of such debt 
by such person so liable; and the share to which such debt 
would be entitled may be paid into Court, or otherwise held 
for the benefit of the party entitled thereto, as the Court may 
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direct. [Section 1204 of the Civil Code declares wages to 
amount of $100 for services performed within sixty days t 
preferred.] 

Sec. 32. No dividend already declared shall be distribi 
by reason of debts being subsequently proved, but the credi 
proving such debts shall be entitled to a dividend equa 
those already received by the other creditors, before any 
ther dividend is made to the latter; provided, the failur* 
prove such claim shall not have resulted from his own neg 

Sec. 33. Discharge of assignee — Should the assignee re 
or neglect to render his accounts as required by sections th 
and thirty-one, or pay over a dividend when he shall have 
the opinion of the Court, sufficient funds for that purpose, 
Court shall immediately discharge such assignee from his ti 
and shall have power to appoint another in his place, 
assignee so discharged shall forthwith deliver over to 
assignee appointed by the Court all the funds, property, bo 
vouchers, or securities belonging to the insolvent, witl 
charging or retaining any commission or compensation for 
personal services. 

Sec. 34. Final account of assignee — Preparatory to 
final account and dividend, the assignee shall submit 
account to the Court and file the same, and shall, at the 1 
of filing, accompany the same with an affidavit that notice 
mail has been given to all creditors who proved their clai 
that he will apply for a settlement of his account, and f< 
discharge from all liability as assignee at a time spec: 
in such notice, which time shall be not less than ten nor « 
than twenty days from such filing. At the hearing 
Court shall audit the account, and any person interested i 
appear and file exceptions in writing, and contest the si 
The Court thereupon shall settle the account and order a c 
dend of any portion of the estate remaining undistributed, 
shall discharge the assignee, subject to compliance with 
order of the Court, from all liability, as assignee, to any c 
itor of the insolvent. 
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Partnerships and Corporations. 

3ec. 35. Two or more persons who are partners in busi- 
i may be adjudged insolvent, either on the petition of such 
>ners or any one of them, or on the petition of five or more § 
iitors of the partnership, in which case an order shall be 
ed in the manner provided by this Act, upon which all the 
t-stock and property of the partnership, and also all the 
irate estate of each of the partners shall be taken, except- 
such parts thereof as may be exempt by law, and all the 
Iitors of the company, and the separate creditors of each 
mer, shall be allowed to prove their respective debts; and 
assignee shall be chosen by the creditors of the copartner- 
>, and shall also keep separate accounts of the joint stock 
>roperty of the copartnership and of the separate estate of 
i member thereof, and after deducting out of the whole 
>unt received by such assignee, the whole amount of the 
enses and disbursements, the net proceeds of the joint stock 
il be appropriated to pay the creditors of the copartnership, 
the net proceeds of the separate estate of each partner 
11 be appropriated to pay his separate creditors; and if 
:e shall be any balance of the separate estate of any part- 
after the payment of his separate debts, such balance shall 
idded to the joint stock for the payment of the joint cred- 
s ; and if there shall be any balance of the joint stock after 
payment of the joint debts, such balance shall be divided 
appropriated to and among the separate estate of the sev- 
partners according to their respective right and interest 
rein, and as it would have been if the partnership had been 
olved without any insolvency; and the sum so appropri- 
l to the separate estate of each partner shall be applied to 
payment of his separate debts, and the certificate of dis- 
rge shall be granted or refused to each partner as the same 
ild or ought to be if the proceedings had been by or against 
t alone under this Act; and in all other respects the pro- 
lings as to partners shall be conducted in the like manner 
f they had been commenced and prosecuted by or against 
person alone. If such copartners reside in different coun- 
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ties, that Court in which the petition is first filed shall ret* 
exclusive jurisdiction over the case. If the petition be tiled 
less than all the partners of a copartnership, those partn 
who do not join in the petition shall be ordered to show cai 
%why they should not be adjudged to be insolvent in the sa 
manner as other debtors are required to show cause upor 
creditor's petition, as in this Act provided. 

Sec. 36. Applicable to corporations. — The provisions 
this Act shall apply to corporations, and upon the petition 
any officer of any corporation, duly authorized by the vote 
the Board of Directors or Trustees, at a meeting specially cal 
for that purpose, or by the assent in writing of a majority of 1 
Directors or Trustees, as the case may be, or upon a creditc 
petition made and presented in the manner provided in resp* 
to debtors, the like proceedings shall be had and taken as z 
provided in the case of debtors. All the provisions of t! 
Act which shall apply to the debtor, or set forth his duti 
examination, and liabilities, or prescribe penalties, or relate 
fraudulent conveyances, payments, and assignments, apply 
each and every officer of any corporation in relation to t 
same matters concerning the corporation. Whenever any c* 
poration is declared insolvent, all its property and assets sh 
be distributed to the creditors; but no discharge shall 
granted to any corporation. 

Proof of Debts. 

Sec. 37. All debts due and payable from the debtor at t 
time of the adjudication of insolvency, and all debts then exi 
ing but not payable until a future time, a rebate of inter 
being made, when no interest is payable by the terms of i 
contract, may be proved against the estate of the debtor. 

Sec. 38. Proof of demands against the debtor. — j 
demands against the debtor for or on account of any goc 
or chattels wrongfully taken, converted, or withheld by hi 
may be proved and allowed as debts to the amount of t 
value of the property so withheld, from the time of t 
conversion. 
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Sec. 39. If the debtor shall be bound as indorser, surety, 
1, or guarantor, upon any bill, bond, note, or other specialty 
contract, or for any debt of another person, and his liability 
ill not have become absolute until the adjudication of insolv- 
>y, the creditor may prove the same after such liability 
1,11 have become fixed, and before the final dividend shall 
?e been declared. 

Sec. 40. In all cases of contingent debts, and contingent 
bilities contracted by the debtor, and not herein otherwise 
>vided for, the creditor may make clayn therefor and have 

claim allowed, with the right to share in the dividends if 
\ contingency shall happen before the order for the final 
r idend, or he may at any time apply to the Court to have 
) present value of the debt or liability ascertained and liqui- 
;ed, which shall be done in such manner as the Court shall 
ler, and shall be allowed to prove for the amount so ascer- 
ned. 

Sec. 41. Any person liable as bail, surety, or guarantor, 
otherwise, for the debtor who shall have paid the debt, or 
y part thereof, in discharge of the whole, shall be entitled to 
)ve such debt, or to stand in the place of the creditor, if he 
ill have proved the same, although such payments shall have 
sn made after the proceedings in insolvency were commenced; 
d any person so liable for the debtor, and who has not paid 
a whole of said debt, but is still liable for the same, or any 
rt thereof, may, if the creditor shall fail or omit to prove 
eh debt, prove the same in the name of the creditor. 

Sec. 42. Where the debtor is liable to pay rent, or other 
bt falling due at fixed and stated periods, the creditor may 
ove, for a proportionate part thereof up to the time of the 
solvency, as if the same became due from day to day, and 
>t at such fixed and stated periods. 

Sec. 43 In all cases of mutual debts and mutual credits 
tween the parties, the account between them shall be stated, 
id one debt set-off against the other, and the balance only 
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shall be allowed and paid. But no set-off or counter-cla 
shall be allowed of a claim in its nature not provable agaii 
the estate; jyrovided, that no set-off or counter-claim shall 
allowed in favor of any debtor to the insolvent of a claim pi 
chased by or transferred to him after the filing of a petiti 
by or against him, for the purpose of making such set-off 
counter-claim. 

Sec. 44. When a creditor has a mortgage or pledge of r< 
or personal property of the debtor, or a lien thereon, for seci 
ing the payment of a*debt owing to him from the debtor, 
shall be admitted as a creditor only for the balance of the de 
after deducting the value of such property, to be ascertain 
by agreement between him and the assignee, or by a si 
thereof, to be made in such manner as the Court shall dire 
or the creditor may release or convey his claim to the assign 
upon such property, and be admitted to prove his whole de 
If the value of the property exceeds the sum for which it is 
held as security, the assignee may release to the creditor t 
debtor's right of redemption thereon on receiving such exce 
or he may sell the property, subject to the claim of the credii 
thereon, and in either case the assignee and creditor respectiv< 
shall execute all deeds and writings necessary or proper 
consummate the transaction. If the property is not sold 
released, and delivered up, the creditor shall not be allowed 
prove any part of his debt. 

Sec. 45. No creditor proving his debt or claim shall 
allowed to maintain any suit at law, or in equity there: 
against the debtor, but shall be deemed to have waived 
right of action, and suit against him, and all proceedir 
already commenced, or unsatisfied judgments already obtain 
thereon, shall be deemed to be discharged and surrendei 
thereby; provided, that no valid lien existing in good fai 
thereunder shall be thereby affected; and further provid 
that a creditor proving his debt or claim shall not be held 
have waived his right of action or suit against the deb 
where a discharge has been refused, or the proceedings he 
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ermined without a discharge. And no creditor whose debt 
•rovable under this Act shall be allowed, after the com- 
lcement of proceedings in insolvency, to prosecute to final 
gment any action therefor against the debtor until the 
stion of the debtor's discharge shall have boen determined, 
[ any such suit or proceeding shall, upon the application of 
debtor, or any creditor, or of the assignee, be stayed to 
lit the determination of the Court in insolvency on the 
stion of discharge; provided, there be no unreasonable 
ay on the part of the debtor, or of the petitioning creditors, 
the case may be, in prosecuting the case to its conclusion; 

I provided, also, that if the amount due the creditor is in 
pute, the suit, by leave of the Court in insolvency, may pro- 
d to judgment for the purpose of ascertaining the amount 
), which amount may be proven in insolvency, but execution 

II be stayed as aforesaid ; provided, further, that where a 
id lien or attachment has been acquired or secured in any 
h action, and an undertaking been offered and accepted in 
l of such lien or attachment, the case may be prosecuted 
Snal judgment for the purpose of fixing the liability of the 
eties upon such undertaking; but execution against the 
olvent upon such judgment shall be stayed. 

Sec. 46. Any person who shall have accepted any preter- 
ms, having reasonable cause to believe that the same was 
de or given by the debtor contrary to any provision of this 
b, shall not prove the debt or claim, on account of which the 
ference was made or given; nor shall he receive any divi- 
ld thereon until he shall first have surrendered to the 
ignee all property, money, benefit, or advantage received by 
q under such preference. 

Sec. 47. The Court may, upon the application of the as- 
nee, or of any creditor of the debtor, or without any applica- 
n, before or after adjudication in insolvency, examine upon 
;h the debtor in relation to his property and his estate, and 
y person tendering or making proof of claims, and may sub- 
>na witnesses to give evidence relating to such matters. All 
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examination of witnesses shall be had and depositions shall 
taken in accordance with and in the same manner as is j 
vided by the Code of Civil Procedure. 

Discharge. 

Sec. 48. At any time after the expiration of three moi 
from the adjudication of insolvency, the debtor may appl; 
the Court for a discharge from his debts, and the Court & 
thereupon order notice to be given to all creditors, who h 
proved their debts, to appear, on a day appointed for that j 
pose, and show cause why a discharge should not be grai 
to the debtor; said notice shall be given by mail and by p 
lication at least once a week, for four weeks, in a newspc 
published in the county, or, if there be none, in a newspc 
published nearest such county; provided, that no debts h 
been proven, such notice shall not be required. 

Sec. 49. No discharge shall be granted, or if granted si 
be valid, if the debtor shall have sworn falsely in his affida 
annexed to his petition, schedule, or inventory, or upon i 
examination in the course of the proceedings in insolvency 
relation to any material fact concerning his estate, or his de 
or to any other material fact; or if he has concealed any p 
of his estate or effects, or any books or writings relat 
thereto ; or if he has been guilty of fraud or willful neglect 
the care, custody, or delivery to the assignee of the prope 
belonging to him at the time of the presentation of his petit 
and inventory, excepting such property as he is permitted 
retain under the provisions of this Act, or if he has caused 
permitted any loss or destruction thereof; or if, within < 
month before the commencement of such proceedings, he 
procured his lands, goods, money, or chattels to be attached 
seized on execution; if he has destroyed, mutilated, altered 
falsified any of his books, documents, papers, writings, or sec 
ities, or has made or been privy to the making of any false 
fraudulent entry in any book of account or other docura 
with intent to defraud his creditors; or if he has given i 
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adulent preference contrary to the provisions of this Act; or 
ie any fraudulent payment, gift, transfer, conveyance ; or 
ignment of any part of his property; or has lost any part 
reof in gaming; or has admitted a false or fictitious debt 
inst his estate; or if, having knowledge that any person 
proven such false or fictitious debt, he has not disclosed 
same to his assignee within one month after such knowl- 
;e; or if, being a merchant or tradesman, he has not, subse- 
mtly to the passage of this Act, kept proper books of 
ount; or if he or any other person on his account, or in his 
lalf , has influenced the action of any creditor at any stage 
the proceedings, by any pecuniary consideration or obliga- 
n; or if he has in contemplation of becoming insolvent made 
j pledge, payment, transfer, assignment, or conveyance of 
Y part of his property, directly or indirectly, absolutely or 
iditionally, for the purpose of preferring any creditor or per- 
i having a claim against him, or who is or may be under 
bility for him, or for the purpose of preventing the property 
m coming into the hands of the assignee, or of being distrib-. 
k! under this Act in satisfaction of his debts; or if he has 
m convicted of any misdemeanor under this Act, or has been 
ilty of fraud contrary to the true intent of this Act; or in 
ie of voluntary insolvency has received the benefits of this 
any other Act of insolvency or bankruptcy within three 
*rs next preceding his application for discharge. And before 
y discharge is granted, the debtor shall take and subscribe 
oath to the effect that he has not done, suffered or been 
vy to any act, matter, or thing specified in this Act, as 
3und for withholding such discharge, or as invalidating such 
icharge, if granted. 

Sec. 50. Opposition to discharge. — Any creditor opposing 
e discharge of a debtor shall file specifications, in writing, of 
e grounds of his opposition, and after the debtor has filed and 
rved his answer thereto, which pleadings shall be verified, 
e Court shall try the issue or issues raised, with or without 
jury, according to the practice provided by law in civil 
tions. 
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Sec. 51. Certificate of Discharge. — If it shall appea 
the Court that the debtor has in all things conformed to 
duty under this Act, and that he is entitled under the pre 
ions thereof to receive a discharge, the Court shall grant 
a discharge from all his debts, except as hereinafter provi 
and shall give him a certificate thereof, under the seal of 
Court, in substance as follows: In the Superior Court of 

County of , State of California. Whereas, has I 

duly adjudged an insolvent under the insolvent laws of 
State, and appears to have conformed to all the requirem< 
of law in that behalf, it is therefore ordered by the Court 1 

said be forever discharged from all debts and cla 

which by said insolvent laws are made provable against 

estate, and which existed on the day of , on wl 

the petition for adjudication was filed by (or against) 1 
excepting such debts, if any, as are by said insolvent 1 
excepted from the operation of a discharge in insolvei 

Given under my hand, and the seal of the Court, this < 

of , A. D. 18—. Attest, Clerk. [Seal.] Ju< 

Sec. 52. Fraudulent Debts, etc., not discharged. — No c 
created by fraud or embezzlement of the debtor, or by 
defalcations as a public officer, or while acting in a fiduci 
character, shall be discharged under this Act, but the debt r 
be proved, and the dividend thereon shall be a payment 
account of said debt; and no discharge granted under this 
shall release, discharge, or affect any person liable for the si 
debt for or with the debtor, either as partner, joint contrac 
indorser, surety, or otherwise. 

Sec. 53. Discharge releases debtor, for what. — A dischai 
duly granted under this Act, shall, with the exceptions af< 
said, release the debtor from all claims, debts, liabilities i 
demands set forth in his schedule, or which were or mi{ 
have been proved against his estate in insolvency, and may 
pleaded by a simple averment, that on the day of its date s 
discharge was granted to him, setting forth the same in f 
and the same shall be a complete bar to all suits brought 
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my such debts, claims, liabilities, or demands, and the certifi- 
ate shall be prima facie evidence in favor of such fact, and of 
he regularity of such discharge; provided, however, that any 
reditor of said debtor, whose debt was proved, or provable, 
gainst the estate in insolvency, who shall see fit to contest the 
alidity of such discharge on the ground that it was fraudu- 
ently obtained, and who has discovered the facts constituting 
he fraud subsequent to the discharge, may, at any time within 
wo years after the date thereof, apply to the Court which 
granted it, to set aside and annul the same, or if the same shall 
lave been pleaded, the effect thereof may be avoided collater- 
ally upon any such ground. 

Sec. 54. The refusal of a discharge to the debtor shall not 
effect the administration and distribution of his estate under 
he provisions of this act. 

Fraudulent Preferences and Transfers. 

Sec. 55. If any person being insolvent, or in contempla- 
tion of insolvency, within one month before the filing of a 
)etition by or against him, with a view to give a preference 
io any creditor or person having a claim against him, or who 
s under any liability for him, procures any part of his property 
*) be attached, sequestered, or seized on execution, or makes any 
Payment, assignment, transfer, or conveyance of any part of his 
property, either directly or indirectly, absolutely or condition- 
ally, the person receiving such payment, pledge, assignment, 
transfer, or conveyance, or to be benefited thereby, or by such 
attachment or seizure, having reasonable cause to believe that 
mch person is insolvent, and that such attachment, seizure, pay- 
ment, pledge, conveyance, transfer, or assignment is made with 
a view to prevent his property from coming to his assignee in 
insolvency, or to prevent the same from being distributed rat- 
ably among his creditors, or to defeat the object of, or in any 
way hinder, impede, or delay the operation of, or to evade any 
of the provisions of this Act, such transfer, payment, convey- 
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ance, pledge, or assignment is void, and the assignee e 
recover the property, or the value thereof, as assets of s 
insolvent debtor; and if such sale, assignment, tranfer, or c 
veyance is not made in the usual and ordinary course of b 
ness of the debtor, that fact shall be prima facie evidence 
fraud. 

Penal Glauses. 

Sec. 56. From and after the taking effect of this Aci 
any debtor or insolvent shall, after the commencement of ] 
ceedings in insolvency, secrete or conceal any property belc 
ing to his estate, or part with, conceal, or destroy, alter, m 
late, or falsify, or cause to be concealed, destroyed, alte 
mutilated, or falsified, any book, deed, document, or wrii 
relating thereto, or remove or cause to be removed, the s* 
or any part thereof, with intent to prevent it from cono 
into the possession of the assignee in insolvency, or to hin 
impede, or delay his assignee in recovering or receiving 
same, or make any payment, gift, sale, assignment, transfer 
conveyance of any property belonging to his estate, with 
intent, or shall spend any part thereof in gaming; or si 
with intent to defraud, willfully and fraudulently con 
from his assignee, or fraudulently or designedly omit from 
schedule any property or effects whatsoever; or if, in case 
any person having to his knowledge or belief proved a f 
or fictitious debt against his estate, he shall fail to disclose 
same to his assignee within one month after coming to 
knowledge or belief thereof; or shall attempt to account 
any of his property by fictitious losses or expenses; or si 
within three months before the commencement of proceed] 
in insolvency, under the false pretense of carrying on busi] 
and dealing in the ordinary course of trade, obtain on cr 
from any person any goods or chattels, with intent to defrc 
or shall, with intent to defraud his creditors, within tl 
months next before the commencement of proceedings 
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insolvency, pawn, pledge, or dispose of, otherwise than by bona 
fide transactions in the ordinary way of his trade, any of his 
goods or chattels, which have been obtained on credit and 
remain unpaid for, he shall be deemed guilty of misdemeanor, 
and, upon conviction thereof, shall be punished by imprison- 
ment in the County Jail for not less than three months nor 
more than two years. 

Miscellaneous. 

Sec. 57. Death of debtor. — If any debtor shall die after 
the order of adjudication, the proceedings shall be continued 
and concluded ih like manner, and with like validity and effect 
as if he had lived. 

Sec. 58. Statute of Limitations. — Pending proceedings by 
or against any person, copartner, or corporation, no statute of 
limitations of this State shall run against a claim which in its 
nature is provable against the estate of the debtor. 

Sec. 59. Representation by attorney. — Any creditor, at 
any stage in the proceedings, may be represented by his attor- 
ney or duly authorized agent. 

Sec. 60. Exemptions. — It shall be the duty of the Court 
having jurisdiction of the proceedings to exempt and set apart 
for the use and benefit of said insolvent, such real and personal 
property as is by law exempt from execution; and also a home- 
stead in the manner as provided in section one thousand four 
hundred and sixty-five of the Code of Civil Procedure. 

Sec. 61. Commencement of Proceedings. — The filing of 
the petition by or against a debtor upon which an order of 
adjudication in insolvency may be made by the Court, shall be 
deemed to be the commencement of proceedings in insolvency 
under this Act. 

Sec. 62. Certain words defined. — Words used in this Act 
in the singular include the plural, and in the plural the singu- 
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lar, and the word "debtor" includes partnerships and corpoi 
ations. 

Sec. 63. Appointment of Receiver. — A receiver may I 
appointed by the Court in which an insolvent proceeding 
pending before the election of an assignee: 

1. Upon the application of creditors where it is show 
that the property, or any portion thereof, is in danger of bein 
lost, removed, or materially injured. 

2. In all other cases where receivers are appointed by tt 
usages of Courts of equity. And thereupon the appointmen 
oath, undertaking, and powers of such receiver shall, in a 
respects, be regulated by the general laws of the State appli< 
able to receivers. 

Sec. 64. Application of Code of Civil Procedure, — A 
sections of the Code of Civil Procedure of the State of Califo; 
nia relating to contempts are hereby made applicable to a 
proceedings under this Act. An appeal shall be allowed i 
the Supreme Court from any order adjudging any perso 
guilty of contempt of Court. 

Sec. 65. Attachment costs. — When an attachment has bee 
made and is not dissolved before the commencement of pr< 
ceedings in insolvency, or is dissolved by an undertaking give 
by the defendant, if the claim upon which the attachment-su 
was commenced is proved against the estate of the debtor, tl 
plaintiff may prove the legal costs and disbursements of tl 
suit, and of the keeping of the property, and the amount ther 
of shall be a preferred debt. In all contested matters 
insolvency the Court may, in its discretion, award costs 
either party, to be paid by the other, or to either or both pa 
ties, to be paid out of the estate, as justice and equity mi 
require; in awarding costs, the Court may issue executi< 
therefor. In all involuntary cases under this Act, the Cou 
shall allow the petitioning creditors out of the estate of tl 
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3tor, if any adjudication of insolvency be made, as preferred 
iin, all legal costs and disbursements incurred by them in 
\,t behalf. 

Sec. 66. When Court may dismiss petition. — The Court 
y, upon the application of the debtor, if it be a voluntary 
ition, or of the petitioning creditors, if a creditor's petition, 
miss the petition and discontinue the proceedings at any 
le before the appointment of assignee; after the appoint- 
nt of assignee, no dismissal shall be made without the con- 
t of all parties interested in or affected thereby. 

Sec. 67. Appeals. — An appeal may be taken to the 
preme Court in the following cases: 

1. From an order granting or refusing an adjudication of 
olvency. 

2. Allowing or rejecting a creditor's claim, in whole or in 
±* 

3. Overruling a motion for a new trial. 

4. Settling an account of an assignee. 

5. Against or in favor of setting apart homestead or other 
>perty claimed as exempt from execution. 

6. Granting or refusing a discharge to the debtor. 

The notice, undertaking and procedure on appeal shall con- 
m to the general laws of this State regulating appeals in 
il cases, except that when the assignee has given an official 
Jertaking and appeal from a judgment or order in insolv- 
iy, his official undertaking stands in the place of an under- 
;ing on appeal, and the sureties therein are liable on such 
lertaking. 

Sec. 68. Conflicting Acts repealed. — All Acts and parts of 
bs in conflict with the provisions of this Act are hereby re- 
led; provided, however, that such repeal shall in no man- 
invalidate or affect any case in insolvency instituted and 
iding in any Court prior to the day when this Act shall 
e effect. 
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CHAPTER XLV. 
LEGAL HOLIDAYS. 

Every Sunday, first day of January, twenty-second day < 
February, thirtieth day of May, fourth day of July, ninth da 
of September, twenty-fifth day of December, and every day c 
which an election is held throughout the State, and every da 
appointed by the President of the United States, or by tl 
Governor of the State for a public fast, thanksgiving < 
holiday. 

If the first of January, twenty-second of February, thirtiei 
of May, fourth of July, ninth of September, or twenty-fifth < 
December, fall upon a Sunday, the Monday following is 
holiday. 
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PART IV. 



State of Nevada. 



Prepared Expressly for this "Work by J. W. Whitoher, 
Attorney, Virginia City, Nevada. 



CHAPTER I. 

COURTS, JURISDICTION, AND TERMS OP 
COURTS. 

United States Courts. 

Terms of U. S. Circuit Court. — At Carson City, third Mon- 
day in March, and first Monday in November of each year. 

Terms of U. 8. District Court. — At Carson City, first Mon- 
days in February, May and October. 

(For the jurisdiction of the United States Courts, see 
Part II) 

State Courts. 

The Supreme Court consists of three Judges. 

Regular Terms. — First Mondays of January, April, July 
and October. 

The Supreme Court shall have appellate jurisdiction in all 
cases in equity; also in all cases at law in which is involved 
the title or right of possession to, or the possession of, real 
estate or mining claims, or the legality of any tax, impost, 
assessment, toll, or municipal fine, or in which the demand 
(exclusive of interest), or the value of the property in contro- 
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versy, exceeds three hundred dollars; also in all other ci 
cases not included in the general subdivision of law and equi 
and also on questions of law alone, in all criminal cases 
which the offense charged amounts to felony. The Coi 
shall also have power to issue writs of mandamus, certior; 
prohibition, quo warranto and habeas corpus, and also all wi 
necessary or proper to the complete exercise of its appell 
jurisdiction. Each of the Justices shall have power to is* 
writs of habeas corpus to any part of the State, upon petit 
by, or on behalf of, any person held in actual custody, and n 
make such writs returnable before himself or the Supre 
Court, or before any District Court in this State, or before a 
Judge of said Courts. 

District Courts. 

Jurisdiction. — The District Courts in the several judk 
districts of this State shall have original jurisdiction in 
cases in equity; also in all cases at law which involve the ti 
or the right of possession to, or the possession of, real propel 
or mining claims, or the legality of any tax, impost, asse 
ment, toll, or municipal fine, and in all other cases in which \ 
demand (exclusive of interest), or the value of the property 
controversy, exceeds three hundred dollars; also in all ca 
relating to the estate of deceased persons, and the persons a 
estates of minors and insane persons, and of the action of f o 
ible entry and unlawful detainer; and also in all criminal ca 
not otherwise provided for by law. They shall also have fii 
appellate jurisdiction in cases arising in Justices' Courts, a 
such other inferior tribunals as may be established by la 
The District Courts, and the Judges thereof, shall have pov 
to issue writs of mandamus, injunction, quo warranto, certion 
and all other writs proper and necessary to the compl< 
exercise of their jurisdiction; and also have power to iss 
writs of habeas corpus, on petition by, or on behalf of, a 
person held in custody in their respective districts. 

Times for Holding District Courts. 
The District Court is always open. 
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Justices' Courts. 

Justices of the Peace have jurisdiction in all civil cases 
when the demand (exclusive of interest) does not exceed three 
hundred dollars. Are always open. 



CHAPTER II. 

TIME ALLOWED TO ANSWER— SERVICE BY 
PUBUOATION— PLACE OP TRIAL. 

Defendant has ten days to answer summons, exclusive of 
day of service, from date of service, when served within the 
county; twenty days when served in the district but in another 
county than the one where the action was commenced; and in 
all other cases forty days, when personal service is had. 

Place of Trial. 

All actions pertaining to real estate, or to the recovery 
thereof, or any interest therein, must be commenced in the 
county wherein the real estate is situated. Transitory actions 
follow the person. 

Provisions in Justices' Courts. 

Defendant must be sued in the township in which he lives, 
unless he is served with summons in the county-seat, or has 
contracted to perform an obligation at a particular place; in 
which case he may be sued in the township, city, or precinct 
where such obligation is to be performed, or in the township 
in which he resides. 



CHAPTER HE. 

LIMITATION OP ACTIONS. 

Civil actions, except for recovery of real property, can 
only be commenced as follows: 
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Within Six Years. — 1. Upon a judgment or decree of a 
Court of the United States, or of any State or Territory, wit] 
the United States. 

2. Upon a contract, obligation, or liability founded uj 
a written instrument. 

Within Four Years. — 1. An action on an open accoi 
for goods, wares, and merchandise sold and delivered. 

2. An action for any article charged in a store accoi 
time to date from date of last charge, or date of last credit. 

3. An action upon a contract, obligation, or liability, 
founded upon an instrument in writing. 

Within Three Years. — Upon a liability created by stati 
other than a penalty or forfeiture: for trespass upon real pr 
erty; for taking, detaining, or injuring any goods or chatt 
including actions for the specific recovery of personal proper 
for relief on the ground of fraud — the cause of action 
deemed to have accrued until discovery by party aggrieved 
facts constituting a fraud. 

Within Two Years. — Against a Sheriff, Coronor, or C 
stable, upon the liability incurred by the doing of an act 
his official capacity and in virtue of his office, or an omissior 
an official duty, including non-payment of money collec 
upon execution. Upon- statute for a penalty or forfeit 
where the action is given to an individual, or to an individ 
and the State, except when the statute imposing it fixe 
different limitation. For libel, slander, assault, battery, or it 
imprisonment. Upon statute for forfeiture or penalty to 
State. Against a Sheriff or other officer, for escape a 
prisoner arrested or imprisoned on civil process. In case 
mutual accounts, the statute begins to run from date of 
item charged or the last credit given. 

In all other cases, within four years after cause of act 
accrued. 

Contracts entered into prior to March 2, 1877, are contro 
by the provisions of the Act of 1867, which provides t 
actions must be commenced: 
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Within Five Tears. — Upon a judgment or decree of- any 
3ourt of the United States, or of any State or Territory 
vithin the United States. 

Within Four Years. — Upon any contract, obligation, or 
iability, founded upon an instrument in writing. 

Within Three Years. — As above stated. 

Within Two Years. — As above, and actions on an open 
account for goods, wares and merchandise sold and delivered. 
Uso an action for any article charged in a store account 

General Provisions. 

An action upon a judgment, contract, obligation, or liability, 
or the payment of money or damages obtained, made, executed 
>r issued out of the State, can only be commenced as follows: 

1. Within one year, when prior to the passage of the Act 
March 5, 1867) more than two and less than five years have 
lapsed since the cause of action accrued. 

2. Within six months, when prior to the passage of the 
Let, more than five years have elapsed since the cause of action 
;ccrued. 

3. Within two years, in all other cases, after the cause of 
action accrued; a right of action shall be deemed to have 
accrued on a judgment at the time of its rendition. 

When the cause of action has arisen in any other State or 
territory of the United States, or in a foreign country, and 
)y the laws thereof an action cannot be maintained against a 
>erson by reason of the lapse of time, no action thereon shall 
>e maintained against him in this State. 

No acknowledgment or new promise shall take the case 
>ut of the statute, except it be in umti/ng, signed by the party 
io be charged. 

Actions for recovery of possession of real estate must be 
jommenced within five years, except actions for the recovery of 
nining ground, which must be commenced within two years 
rom time cause of action accrued. 
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CHAPTER IV. 

ATTACHMENTS. 

Writs of attachment may be issued with summons, o 
any time afterward: 

1. In an action upon a contract for the direct paymer 
money, made, or by the terms thereof, payable in this S 
which is not secured by mortgage, lien, or pledge upon rea 
personal property, situated or being in the State; if so sea 
when such security has been rendered nugatory by the ac 
the defendant. 

2. In an action upon a contract against a defendant 
residing in this State. 

Writ to be issued upon filing of an affidavit to be mad< 
plaintiff, or some one on his behalf, setting forth the statu 
grounds for issuance of the writ. 

Plaintiff must give bond to secure defendant against dan 
arising from the issuance of the writ, in case the attachmei 
dismissed, or the defendant recover in the action. 

Real and personal property, debts and credits, stock 
shares in any corporation, may be attached in the mai 
pointed out by the statute. 



CHAPTER V. 
ARREST IN CIVIL ACTIONS. 

The defendant may be arrested in the following cases: 

1. In an action for the recovery of money or damage* 
a cause of action arising upon contract, express or imp 
when the defendant is about to depart from the State i 
intent to defraud his creditors, or when the action is for 
or slander. 

2. In an action for a fine or penalty, or for mone; 
property embezzled, or fraudulently misapplied or conve 
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s own use by a public officer, or an officer of a corporation 
i attorney, factor, broker, agent, or clerk, in the course of 
mployment as such, or by any other person in a fiduciary 
city, or for misconduct or neglect in office, or in professional 
oyment, or for wilful violation of duty. 

. In an action to recover the possession of personal 
erty unjustly detained, when the property or any part 
?of has been concealed, removed, or disposed of, so that it 
ot be found or taken by the Sheriff. 

i. When the defendant has been guilty of a fraud in 
racting the debt, or incurring the obligation for which the 
•n is brought, or in concealing or disposing of the property, 
jhe taking, detention, or conversion of which the action is 

g ht. 

. When the defendant has removed or disposed of his 

erty, or is about to do so, with intent to defraud hi& 

itors. 

"he order of arrest is only issued upon filing an affidavit 

bond as required by statute — bond to be for a sum not 

than four hundred dollars. 



CHAPTER VI. 
JUDGMENTS AND JUDGMENT LIENS. 

From time judgment is docketed it becomes a lien upon all 
property of the judgment debtor, not exempted from exe- 
m in the county, owned by him at the time, or which he 
afterward acquire, until the lien expires. Lien of judg- 
t continues for two years, unless the judgment be previously 
jfied. Personal property, not exempt from execution, is 
r held for satisfaction of judgment after levy of execution 
eon. 
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CHAPTER VII. 

EXECUTIONS, EXEMPTIONS, SALE AND 
REDEMPTION. 

Execution may issue for the enforcement of a judgi 
at time within five years after the entry thereof, and ma 
issued to the Sheriff of any county in the State in proper c 

Exemptions. 

The following property of the judgment debtor is exe 
from execution: 

1. Chairs, tables, desks, and books to the value of $10 

2. Necessary household furniture, wearing apparel, t 
bedding, provisions, and firewood sufficient for one month. 

3. Farming utensils; also, two oxen, or two horses, or 
mules, and their harness; two cows, one cart or wagon; 
food for such oxen, horses, cows or mules for one month; 
all seed -grain, or vegetables actually provided, reserved 
on hand for the purpose of planting or sowing, at any t 
within the ensuing six months, not exceeding in value $! 

4. The tools and implements of a mechanic or art: 
necessary to carry on his trade; the instruments and chesti 
a surgeon, physician, surveyor and dentist, necessary to 
exercise of their profession, with their scientific and pro 
sional libraries, and the law libraries of an attorney or counse 
and the libraries of ministers of the gospel. 

5. The cabin or dwelling of a miner, not exceeding 
value $500; also, all tools and implements necessary for cai 
ing on any mining operation, not exceeding in value $i 
and two horses, mules, or oxen, with their harnesses, and f 
for the same for one month, when necessary to be used in s 
mining operations. 
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6. Two oxen, two horses, or two mules, and their harness, 
i one cart or wagon, by the use of which a cartman, huck- 
r, peddler, teamster, or other laborer, habitually earns his 
ing; and one horse, with vehicle and harness, or other equip- 
nts used by a physician or surgeon, or minister of the gos- 
i, in making his professional visits, and food for such oxen, 
des or horses for one month. 

7. One sewing machine, not exceeding in value $150, in 
;ual use by the debtor or his family. 

8. All fire-engines, hooks and ladders, and all apparatus 
d furniture belonging to any fire company or department. 

9. All arm9, uniforms and accoutrements required by law 
be kept by any person. 

10. All court-houses, jails, public offices and buildings, 
s, grounds, and personal property; the fixtures, furniture, 
oks, papers and appurtenances belonging and pertaining to 
3 court-house, jail and public offices belonging to any county 

this State; and all cemeteries, public squares, parks and 
ices, public buildings, town halls, public markets, buildings 
r the use of the fire department and military organizations, 
d the lots and grounds thereto belonging and appertaining, 
rned or held by any town or incorporative city, or dedicated 

such town or city to health, ornament, or public use, or for 
e use of any fire or military company organized under the 
ws of this State. 

11. None of the above articles or species of property are 
empt from execution issued upon a judgment recovered for 
» price, or upon a mortgage thereon. 

12. The earnings of a judgment debtor arising from his 
rsonal services for the thirty days next preceding the mak- 
g of the order by the Judge or Justice, to the extent of fifty 
liars, are exempt, when it shall be made to appear by the 
btor's affidavit, or otherwise, that such earnings are neces- 
ry for his own support or the use of a family, supported 
holly or partially by his labor. 

The fees and salaries of persons holding offices or positions 
profit under the government of this State shall be subject 
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to attachment or execution for all debts or liabilities create 
during their term of office. 

For homestead exemption, see "Homesteads." 

Sale. 

Real property may be sold upon twenty days' notice, givi 
as required by law; and personal property after five da] 
notice of the time and place of sale, as required by law. 

Redemption. 

Real estate sold upon execution or order of sale upon moi 
gage, tax sale or otherwise, may be redeemed by the judgme 
debtor, or his successors in interest in the whole or any pa 
of the property, or by a creditor having a lien by judgment 
mortgage upon the property sold, or some share or part ther 
of subsequent to that upon which the property was sold, wit 
in six months from the date of sale. By Act of 1879, redem 
tion from tax sale is allowed for six months from time of sa 
Personal property, sold upon execution, is not subject 
redemption. 



CHAPTER Vm. 

PROCEEDINGS SUPPLEMENTARY TO 
EXECUTION. 

Upon return of execution unsatisfied, in whole or in pa 
issued upon any judgment, the defendant may be required 
appear before the Court and answer under oath concerning 
property. 



CHAPTER EX. 

SECURITY FOR COSTS. 

When plaintiff is a non-resident, or is a foreign corporati 
security for costs may be required. 
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CHAPTER X. 

APPEALS. 

An appeal from a judgment rendered in a Justices' Court 
7 be taken to the District Court within thirty days after 
y of judgment upon filing a bond with two sufficient sure- 
for double the amount of judgment and costs, in case stay 
xecution is demanded. 

An appeal may be taken from the District to the Supreme 
irt: 

1. From a final judgment in action or special proceeding 
menced in the Court in which the judgment is rendered, 
lin one year after the rendition of judgment. 

2. From an order granting or refusing a new trial, from 
order granting or dissolving an injunction, and from an 
>r refusing to grant or dissolve an injunction, and from any 
ial order made after the final judgment, within sixty days 
r the order is made and entered in the minutes of the 
rt. 

i. From an interlocutory judgment or order in case of 
ition which determines the rights of the several parties, 
directs partition, sale, or division to be made, within sixty 
i after the rendition of the same. 

ji all cases of appeal to the Supreme Court, a bond must 
led in the sum of $300 for payment of costs of appeal; 
in case a stay of execution is demanded, then an addition- 
>nd must be filed in a sum for double the amount of the 
ment and costs. Bonds to be given by appellant, and to 
xecuted by two or more sureties. 
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CHAPTER XL 
ESTATES OF DECEASED PERSONS. 

Claims against estates of deceased persons must be 
sented proved and allowed within ten months after the 
publication of administrator's or executor's notice to credi 
excepting claims of persons who are non-residents of the S 
who have not had actual notice; they may present their cL 
at any time before distribution of estate. But when the v 
of the estate does not exceed $2000, the Court may sho 
the time for creditors to tile their claims, and if the value of 
estate does not exceed $500, the Court may order it assigne 
the widow and children. Claims may be verified by resid 
before any officer authorized to administer oaths within 
State. An affidavit taken before a Justice of the Peace of 
other county in the State except the one where the administr; 
or executor reside, must, to entitle it to be used or filed, con 
a certificate of the Clerk of the county where such Justice 
sides, reciting the facts that said Justice is duly commissic 
and acting as such Justice of the Peace; th&t the signatur 
such Justice is genuine, and that full faith and credit are 
to all his official acts. 

Affidavits to correctness of accounts and claims, when n: 
out of the State of Nevada, must, to insure their reception 
verified before some Judge of a Court having a seal, under 
seal thereof; or a Commissioner of Deeds, duly commissio 
and qualified, of the State of Nevada; or before a Notary I 
lie, whose official character is duly certified to by the Secrel 
of State or Territory in which he and the party making p: 
reside. 

Time in which the estate must be settled not limited 
statute; it is subject to the order of the Court. 

District Courts have sole jurisdiction of all original proc< 
ings in probate matters. 
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CHAPTER XII. 

HOMESTEADS. 

The homestead of a judgment debtor, consisting of a quant- 
of land, together with the dwelling-house thereon, and its 
urtenances, not exceeding in value five thousand dollars, 
>e selected by husband and wife, or either of them, or other 
d of the family, is exempt from forced sale on execution or 
Br process from any Court. 
Homesteads are declared as follows: 

The selection to be made by either the husband or wife, or 
a of them, or other head of a family, declaring their inten- 
i in writing to claim the same as a homestead. The same 
)e duly acknowledged and recorded as conveyances affect- 
real estate. 

Declarations of intention to claim and hold a homestead 
y be made at any time prior to sale, on execution or other 
cess, excepting on sale of premises on foreclosure of mort- 
e upon the premises executed by husband and wife; or 
3re the judgment is for the purchase price of the property 
med as a homestead. This exemption does not extend to 
- mechanic's, laborer's, or vendor's lien upon the premises. 
The homestead may be abandoned by a declaration in 
ting, signed and acknowledged by husband and wife, and 
)rded in the office of the County Recorder, in the same 
aner as the declaration to claim the same is required to be 
nowledged and recorded. On the death of husband or 
e, the homestead and other property exempt from sale on 
cution is required to be set apart by the Court, for the 
efit of the surviving husband or wife, and his or her legiti- 
te children. 

In cases where homestead property is appraised at a sum 
eeding rive thousand dollars, the same may be sold, and the 
i realized on sale in excess of five thousand dollars and 
bs pass to judgment creditor. 
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CHAPTER XIH. 

OP WITNESSES AND DEPOSITIONS. 

Parties to the action are not excluded from being witne: 
upon the ground of interest, except: 

1. That no party to an action or proceeding is allowed 
testify therein, when the opposite party is the representativ 
a deceased person, when the facts to be proved transpi 
before the death of such deceased person. 

2. Persons convicted of felony, unless pardoned, or 
judgment is reversed on appeal, cannot be witnesses. 

3. Attorneys or counselors cannot, except by consent 
their client, be examined as to any confidential communicati 
made to them in the course of their professional employin 
and the like rule applies to physicians, surgeons, clergymei 
priests, with respect to confidential communications made 
them in their professional capacity. 

4. Husband or wife cannot be witnesses for or aga 
each other without the consent of each other, except in acti 
brought by one against the other. 

5. Public officers cannot be examined as witnesses 
reference to communications made to them in official confide; 
when the public interest would, by such disclosure, be inju 

6. Laws relative to the attestation of instruments requ: 
to be attested are reserved from the operation of the stal 
allowing parties in interest to testify. 

Negroes can testify in all cases where whites are permi' 
to act as witnesses. 

The testimony of a witness in this State may be takei 
an action at any time after the service of the summons, or 
appearance of the defendant; and in a special proceeding, a 
a question of fact has arisen therein, in the following cases: 

1. When the witness is a party to the action or proceed 
or a person for whose immediate benefit the action or proceec 
is prosecuted or defended. 
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2. When the witness resides out of the county in which 
testimony is to be used. 

3. When the witness is about to leave the county where 
action is to be tried, and will probably continue absent 

en the testimony is required. 

4. When the witness, otherwise liable to attend the trial, 
nevertheless, too infirm to attend; or resides within the 
nty, but more than fifty miles from the place of trial. 

The deposition may be taken before any Judge or Clerk of 
lourt, or any Justice of the Peace, or Notary Public in this 
,te, on serving upon the adverse party previous notice of the 
e and place of the examination, together with a copy of an 
davit showing that the case is one mentioned as above 
ted. Such notice shall be at least five days, and in addition 
day for every twenty-five miles of the distance of the place 
examination from the residence of the person upon whom 
ice is served, unless, for cause shown, a Judge, by order, 
scribe a shorter time. Either party may attend such 
trnination, and put such questions, direct and cross, as may 
proper. 

The deposition, when completed and corrected, shall be 
aed by the witness, and sealed and directed to the Clerk of 
Court in which the action is pending, or to such person as 
parties, in writing, may agree upon, and either delivered 
the officer taking the same to the Clerk, or such person, or 
nsmitted through the mail, or by some safe private 
)ortunity; and such deposition may be used by either party 
3n the trial against any party giving or receiving such 
;ice, subject to all legal objections. If the parties attend at 
s examination, no objection to the form of an interrogatory 
ill be made at the trial, unless the same was stated at the 
le of the examination. 

If the deposition to be taken be by the reason of the absence 
intended absence from the county of the witness, or because 
is too infirm to attend, proof, by affidavit or oral testimony, 
til be made at the trial that the witness continues absent or 
irm, to the best of deponent's knowledge or belief. 
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Depositions thus taken may be also read in case of 
death of the witness. 

When a deposition has been once taken, it may be read 
any stage of the same action or proceeding by either pai 
and shall then be deemed the evidence of the party reading 

Depositions taken out of the State. 

The testimony of a witness out of the State may be tal 
by deposition in an action at any time after the service of 
summons, or the appearance of the defendant; and in a spe 
proceeding, at any time after a question of fact has ari 
therein. 

The deposition of a witness out of the State shall be tal 
upon commission issued from the Court, under the seal of 
Court, upon an order of the Judge or Court, on the applical 
of either party, upon five days' previous notice to the otl 
It shall be issued to a person agreed upon by the parties, o 
they do not agree, to any Judge or Justice of the Peace selec 
by the officer granting the commission, or to a Commissio 
appointed by the Governor of this State to take affidavits i 
depositions in other States or Territories. 

Such proper interrogatories, direct and cross, as the resp< 
ive parties may prepare to be settled, if the parties disagree 
to their form, by the Judge or officer granting the order 
the commission, at a day fixed in the order, or at the time 
granting the order for commission, may be annexed to the c( 
mission; or, when the parties agree to that mode, the exan 
ation may be without written interrogatories. 

The commission shall authorize the Commissioner to adn 
ister an oath to the witness, and to take his deposition in 
swer to the interrogatories, or when the examination is to 
without interrogatories in respect to the questions in dispi 
and to certify the deposition to the Court, in a sealed envel< 
directed to the Clerk or other person designated or agreed uj 
and forward to him by mail or other usual channel of conv 
ance. 
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CHAPTER XIV. 

JUDICIAL RECORDS, HOW PROVED. 

A judicial record of this State, or the United States, or any 
•ritory, may be proved by the production of the original, or 
jopy thereof, certified by the Clerk or other person having 
legal custody thereof, under the seal of the Court, to be a 
e copy of such record. 

The records and judicial proceedings of the Courts of any 
er State of the United States, or of any Territory, may be 
>ved or admitted in the Courts of this State, by the attesta- 
a of the Clerk, and a seal of the Court annexed, if there be 
eal; together with a certificate of the Judge, Chief Justice, or 
isiding Magistrate, as the case may be, that the said 
estation is in due form. 

A judicial record of a foreign country may be proved by the 
>duction of a copy thereof, certified by the Clerk, with the 
1 of the Court 'annexed, if there be a seal — or by the »legal 
>per of the record, with the seal of his office annexed, if 
sre be a seal — to be a true copy of such record, together with 
ertificate of a Judge of the Court, that the person making 
$ certificate is the Clerk of the Court, or the legal keeper of 
) record, and in either case that the signature is genuine, and 
s certificate in due form; and, also, together with the certifi- 
e of the Minister or Embassador of the United States, or 
a Consul of the United States in such foreign country, that 
ire is such a Court, specifying generally the nature of its 
isdiction, and verifying the signature of the Clerk and 
ige, or other legal keeper of the record. 

Second. A copy of the judicial record of a foreign country 
ill also be admissible in evidence upon proof: 

1. That the copy offered has been compared by the witness 
bh the original, and is an exact transcript of the whole of it. 

2. That such original was in the custody of the Clerk of 
3 Court, or other legal keeper of the same; and, 
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3. That the copy is duly attested by a seal, whicl 
proved to be the seal of the Court where the record rema 
if it be the record of a Court; or if there be no such seal, o 
it be not the record of a Court, by the signature of the k 
keeper of the original. 



CHAPTER XV. 

ACKNOWLEDGMENTS. 

The proof or acknowledgment of every conveyance affect 
any real estate shall be taken by some one of the follow 
officers : 

1. If acknowledged or proved within this State, by s< 
Judge or Clerk of a Court having a seal, or some Not 
Public, or Justice of the Peace; provided, when the ackno 
edgment is taken before a Justice of the Peace in any ot 
county than that in which the real estate is situated, the si 
shall be accompanied with the certificate of the Clerk of 
District Court of such county, as to the official character of 
justice taking the proof or acknowledgment, and the auth 
ticity of his signature. 

2. If acknowledged or proved without this State, 
within the United States, shall be taken by some one of 
following officers: 

A Judge or Clerk of a Court having a seal, or some Not; 
Public, or Justice of the Peace, or by any Commissio 
appointed by the Governor of this State for that purp< 
provided, that when the acknowledgment is taken by a Jusl 
of the Peace, the same shall be accompanied by the certific 
of the Clerk of a Court of record of the county having a s 
as to the official character of the Justice and the authentic 
of his signature. 

3. If acknowledged or proved without the United Sta 
by some Judge or Clerk of any Court of any State, Kingd 
or Empire having a seal, or by any Notary Public therein, 
by any Minister, Commissioner, or Consul of the United Sta 
appointed to reside therein. 
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CHAPTER XVI. 

AFFIDAVITS, BEFORE WHOM TO BE TAKEN. 

An affidavit to be used before any Court, Judge, or officer 
this State may be taken before any Judge or Clerk of any 
irt, or any Justice of the Peace, or Notary Public in this 
,te. 

An affidavit taken in another State, or in a Territory of the 
ited States, to be used in this State, shall be taken before a 
nmissioner appointed by the Governor of this State to take 
davits and depositions in such other State or Territory, or 
ore any Notary Public, Judge of a Court of record having 
sal. 

An affidavit taken in a foreign country, to be used in this 
,te, shall be taken before an Embassador, Minister, or Consul 
the United States, or before any Judge of a Court of record 
dng a seal, in such foreign country. 

When an affidavit is taken before a Judge of a Court in 
)ther State, or in a Territory of the United States, or in a 
eign country, the genuineness of the signature of the Judge, 
existence of Court, and the fact that such Judge is a 
tnber thereof, shall be certified by the Clerk of the Court, 
ler the seal thereof. 



CHAPTER XVII. 
LIMITED PARTNERSHIPS. 

May be formed for the transaction of mercantile, mechan- 
I, mining, or manufacturing business by two or more 
•sons, as provided for by special statute. But nothing con- 
ned in the Act shall authorize such partnerships for the 
rpose of banking or insurance. 

In partnerships of this character there shall be one or more 
mbers of the firm to be known as general partners, and 
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they are individually liable for the debts of the firm. The 
special partners are liable for the firm debts to the extent of 
their interest in the firm property or assets; also to the extent 
of any sums of money by them received, withdrawn, or 
divided, with interest thereon from the time they were so 
withdrawn from the firm. 

The business of the partnership shall be conducted under a 
firm name, in which the names of the general partners only 
shall be inserted, and the general partners only shall transact 
the business. If the name of any special partner shall be used 
in said firm with his consent or privity, or if he shall person- 
ally make any contract respecting the concerns of the partner- 
ship with any person except the general partners, he shall be 
deemed and treated as a general partner. 



CHAPTER XVTEI. 
MARRIED WOMEN. 

May become sole traders upon petition, and by order of 
District Court. 

When they are sole traders they become liable for debts 
incurred in the conduct of the business authorized to be car- 
ried on by them as such ; and their separate property, if they 
have any, is liable for such debts. 



CHAPTER XIX. 

CORPORATIONS. 

May be formed for all purposes under general statute. 
Stockholders are not individually liable for any debt of the 
corporation. 
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CHAPTER XX. 

CHATTEL MORTGAGES. 

No chattel mortgage upon any personal property shall be 
lid for any purpose, except possession of the property mort- 
ged be given to and continuously retained by the mortgagee, 
'owing crops, however, may be mortgaged. 



CHAPTER XXI. 
INTEREST AND USURY. 

Where there is no express contract in writing fixing a 
tferent rate of interest, interest shall be allowed at the rate 
seven per cent, per annum for all moneys after they become 
e upon any bond, bill, or promissory note, or other instru- 
ct in writing; on any judgment recovered before any Court 

this State for money lent; money due on settlement of 
counts from the day on which the balance is ascertained; 
d for money received for the use of another. 

Parties may agree in writing for the payment of any rate 
interest whatever upon money due, or to become due, on any 
i tract. Judgments rendered upon contracts shall conform 
3reto, and bear the interest agreed upon by the parties, which 
ill be specified in the judgment; provided, only the amount 

the original claim or demand shall draw interest after 
igment. 



CHAPTER XXII. 

iOMISSORY NOTES AND BILLS OP EXCHANGE. 

All notes in writing made and signed by any person, 
tereby he shall promise to pay to any other person, or to his 
ler, or to the order of any other person, or to the bearer, any 
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sum of money therein mentioned, shall be due and payabl 
therein expressed, and shall have the same effect, and be m 
tiable in like manner, as inland bills of exchange, accordin, 
the custom of merchants. 

Days of grace are allowed upon bills and promissory n 
where not otherwise expressed. 

Damages for non-acceptance of bills of exchange upon 
usual protest are as follows, when drawn or negotiated in 
State: 

If such bills shall have been drawn upon any persoi 
persons in any of the United States east of the Rocky Moi 
ains, fifteen dollars upon the hundred upon the principal i 
specified in such bill. 

If such bill shall have been drawn upon any persoi 
persons in any part or place in Europe, or in any for< 
country, twenty dollars upon the hundred upon the princ 
sum specified in such bill. 



CHAPTER XXIII. 

MORTGAGES. 

A mortgage of real property, whatever its terms, shall 
be deemed a conveyance, so as to enable the owner of 
mortgage to recover possession of the real property withoi 
foreclosure and sale. 




CHAPTER XXIV. 

JOINT DEBTORS— RELEASE OP— ACT 1866. 

Any one of two or more joint debtors, or parties jointlj 
jointly and severally, bound by any contract or judgment, i 
be released from his, her, or its liability upon such contraci 
judgment by the creditor or creditors, and such release s 
not operate, nor be held to operate, in law as a release to 
other debtor or debtors upon such contract or judgment, 
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t as to the released debtor's proportion of such liability or 
>t, estimated upon the basis of the number of such debtors; 
; such release shall operate only as a release of all liability 
mch debtor to the creditor in such contract or judgment, and 
% credit upon the same of such proportionate sum as herein 
vided. 

It shall not be necessary to make the party released, as pro- 
ed in the foregoing section, a party to any action upon such 
tract, but the creditor or creditors aforesaid may pursue the 
laining debtors for the remaining portion of such debt, the 
ie as though no such release had been made. 



CHAPTER XXV. 

INSOLVENT DEBTORS. 

Insolvent debtors may be discharged from their debts by 
itioning the District Court and executing an assignment for 
lefit of creditors; providing it be made in good faith and 
ihout fraud. 

All attachments on the property of the debtor levied within 
) month prior to the filing of the petition, are dissolved, and 
aching creditors shall pro rate with other creditors, except 
it their costs shall be paid in full. 

The assignee is appointed by a majority vote, in amount, of 
i proved claims of creditors. 

Assignee to give bonds; the amount thereof to be fixed by 
) creditors, and if not by them, then by the Judge. 
Assignee to be allowed commissions on net amount realized 
follows: eight per cent, upon a sum not exceeding $10,000; 
e per cent, upon sums above $10,000, and not exceeding 
),000; three per cent, upon all sums above $30,000. 
No discharge shall be granted, unless at the time of filing 
iition the debtor shall have surrendered property (not 
3mpt) the cash value of which shall amount to at least fifty 
f cent, of the amount of liabilities, unless three-fourths in 
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number of his creditors, and one-third in amount consent, i 
writing, to his discharge. 

If the debtor has already received the benefit of th 
insolvent law, he shall not be discharged unles3 the proper* 
surrendered by him amounts to at least fifty per cent, of h 
liabilities, or unless three-fourths of his creditors, in numb 
and amount, consent thereto in writing. 

An adjudication of insolvency may be made on the petitic 
of five or more creditors* residents of this State, whose deb 
or demands accrued in this State, and amount in the aggrega 
to not less than five hundred dollars; provided, that sa 
creditors, or either of them, have not become creditors I 
assignment within thirty days prior to the filing of sa: 
petition; such petition must be filed in the District Court < 
the county, or city and county, in which the debtor resides < 
has his place of business, and must be verified by at least thr< 
of the petitioners, setting forth that such person is about i 
depart from the State with intent to defraud his creditors, < 
being absent from the State with such intent, remains abser 
or conceals himself to avoid the service of legal process, c 
being insolvent, has suffered his property to remain und< 
attachment or legal process for four days, or has confessed < 
offered to allow judgment in favor of any creditors, or willful! 
suffered judgment to be taken against him by default, or h; 
suffered or procured his property to be taken on legal proce 
with intent to give a preference to one or more of his creditoi 
or has made an assignment, gift, sale, conveyance or transf 
of his estate, property, rights or credits, with intent to dela 
defraud or hinder his creditors, or, in contemplation of i 
solvency, has made any payment, gift, grant, sale, conveyan 
or transfer of his estate, property, rights or credits, or has be( 
arrested or held in custody by virtue of any civil process 
Court founded on any debt or demand, and such proce 
remains in force and not discharged by payment or otherwi 
for a period of four days, or, being a merchant or tradesma 
has stopped or suspended and not resumed payment within 
period of forty days after maturity of any written acknow 
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edgment of indebtedness, unless the party holding such 
acknowledgment has, in writing, waived the right to proceed 
under this subdivision; or, being a bank or banker, agent, 
broker, factor, or commission merchant, has failed for forty 
days to pay any moneys deposited with, or received by him in 
a, fiduciary capacity, upon demand of payment, except savings 
■tnd loan banks, or associations who loan the money of their 
stockholders and depositors, on real estate, and provided in 
iheir by-laws for the repayment of such deposits. 

Partnerships and corporations are included in the provisions 
>f this insolvent law, except that corporations shall not receive 
t discharge. 
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PART V. 



State of Oregon. 



Prepared Expressly for this "Work by Dolph, Bellinger, 
Malony and Simon, Portland, Oregon. 



CHAPTER L 

COURTS AND THEIR JURISDICTION. 

The judicial power of the State is vested in a Supreme 

irt, Circuit Courts and County Courts, which are Courts 

record. 

Justices of the Peace are invested with limited judicial 

rers, and Municipal Courts may be created to administer 

regulations of incorporated towns and cities. 

The Supreme Court consists of three Justices, who are 

:ted by the electors throughout the State, and who hold 

ir offices for six years. 

The Supreme Court has jurisdiction only to revise the final 

isions of the Circuit Courts. 

There are one or more Circuit Judges in each Judicial Dis- 

t, who hold their offices for six years, and are elected by 

electors in each District. 

The Circuit Courts are held at least twice in each year, in 

ti county, organized for judicial purposes, by a Circuit 

Ige of the District wherein such county is situate. All 

icial power, authority and jurisdiction not vested exclusive- 

n some other Court belongs to the Circuit Courts, and they 

e appellate jurisdiction and supervisory control over the 
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County Courts, and all other inferior Courts, officers 
tribunals. 

County Courts have jurisdiction, but not exclusive, of 
tions at law, and all proceedings therein and connected tt 
with, when the claim or subject of the controversy does 
exceed the value of five hundred dollars. 

Justices' Courts have jurisdiction, but not exclusive, of 
following actions: 

1. For the recovery of money or damages only, where 
amount claimed does not exceed $250. 

2. For the recovery of specific personal property, v 
the value of the property claimed and the damages for 
detention do not exceed $250. 

3. For the recovery of a penalty or forfeiture, not exc 
ing$250. 

4. To give judgment without action upon the confes 
of the defendant. 

The jurisdiction does not, however, extend to an actio] 
which the title to real property shall come in question, o 
an action for false imprisonment, libel, slander, malicious pi 
cution, criminal conversation, seduction, or upon a promis 
marrv. 



CHAPTER n. 

TERMS OP COURT, WHEN AND WHERE HE 

The following are the times and places of holding Co 
both Federal and State, in the several counties and district 
the State. 

United States Circuit Court, District of Oregon. 

Regular terms are held at Portland on the second Mor 
in April and first Monday in October. 

Judges: Hon. Stephen J. Field, Associate Justice of 
Supreme Court, and Hon. Lorenzo Sawyer, Circuit Ju 
Clerk, R. H. Lamson; Marshal, John Meyers. 
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United States District Court, District of Oregon. 

Regular terms held at Portland on the first Monday of 
March, July and November. 

Judge, Hon. Matthew P. Deady; Clerk, R H. Lamson; 
Marshal, John Meyers; U. S. District Attorney, L. L. 
McArthur; Register in Bankruptcy, H. H. Northup. 

Supreme Court of Oregon. 

The Supreme Court consists of three Judges: Chief Justice, 
Hon. W. W. Thayer; Associate Justices, Hon. W. P. Lord and 
Hon. R. S. Strahan. 

Regular terms held at Salem on the first Monday in 
March and October of each year, and at Pendleton on the first 
Monday in May of each year. 

Circuit Judges: 1st District, Hon. L. R. Webster; 2d Dis- 
trict, Hon. R S. Bean; 3d District, Hon. R P. Boise; 4th Dis- 
trict, Hon. E. D. Shattuck and L. B. Stearns; 5th District* 
Hon. F. J. Taylor; 6th District, Hon. L. B. Ison and J. A. Fee; 
7th District, Hon. J. H. Bird. 

Circuit Courts of the State of Oregon. 



TIMES OF HOLDING. 



Baker 

Benton 

Clackamas... 

Clatsop 

Columbia.... 

Coos 

Crook 

Curry 

Douglas 

Gilliam 

Grant 

Harney 

Jackson 

Josephine.... 

Klamath 

Lake 

Lane 

Linn 

Malheur. 

Marion 

Morrow, j.... 
Multnomah. 

Polk 

Sherman 

Tillamook.. . 

Umatilla 

I'uion 

Wallowa 

Wasco 

Washington. 
Yamhill. 



First Monday in December, first Monday in June. 

Second Monday in April, second Monday in November. 

Third Monday in April, first Monday in November. 

Third Monday in February, June and September. 

First Tuesday after second Monday in May and October. 

First Monday in May, first Monday in October. 

First Monday in May, third Monday in September. 

Third Monday in September. 

Third Moil in March, fourth Mon. in June, and first Mon. in December. 

Second Monday in April. tl.ird Monday in September. 

First Hominy In March , iir?,t Monday in September. 

Third Monday in Mny, second Monday in October. 

First Monday In April, hi ptember and December. 

First Monday in March and August. 

Second Monday in June, and first Monday in November. 

Third Monday in May, second Monday in October. 

First Mon. in March, second Mon. in June, and fourth Mon. in October. 

Second Mon. in March, fourth Mon. in June, and fourth Mon. in October. 

Second Monday in January, fourth Monday in June. 

Second Monday in February, June and October. 

Fourth Monday in March, first Monday in September. 

Third Mon. in January, first Mon. in May, and first Mon. in September. 

Second Monday in May, first Monday in December. 

Second Monday in March, first Monday in October. 

Fourth Monday in August. 

Third Monday in January, May and September. 

Second Monday in February, fourth Monday in September. 

Third Monday in April, third Monday in October. 

Second Mon. in February, fourth Mon. in May, and second Mon. in Nov. 

Third Mon. in March, third Mon. in July, and fourth Mon. in November. 

Fourth Monday in March, and fourth Monday in September. 
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Terms of the County Courts. 

The terms of the County Courts of the several countic 
shall be held annually as follows: 

In the Counties of Josephine, Curry, Coos, Columbia, Clai 
sop and Wallowa, on the first Monday in January, April, Jul 
and September. 

In the Counties of Grant, Baker, Lake, Douglas, Crool 
Morrow, Gilliam, Malheur, Tillamook, Umatilla, Klamath an 
Wasco, on the first Monday in January, March, May, Jul; 
September and November. 

In the Counties of Linn, Jackson, Lane, Benton, Poll 
Marion, Washington, Yamhill, Clackamas and Multnomah, o 
the first Monday of each month. 

In the County of Union on the first Monday in January 
March, July, September and November. 

In the County of Harney on the first Monday in Apri 
June, August, October, December and February. 

In the County of Sherman on the first Monday in Januar; 
April, July and October. 



CHAPTER III. 
COMMENCEMENT OP SUITS. 

Actions at law are commenced by filing a complaint wit 
the Clerk of the Court. 

At any time after the action is commenced the plainti 
may cause a summons to be served on the defendant. 

The summons must contain the name of the Court in whic 
the complaint is filed, the names of the parties to the actioi 
and the title thereof; it must be subscribed by the plaintiff ( 
his attorney, and directed to the defendant, and require him i 
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appear and answer the complaint, or the plaintiff will take 
judgment for a sum specified therein. 

If the defendant be served within the county in which the 
iction is commenced, he must appear and answer the complaint 
within ten days from the date of service; but if served in any 
)ther county in the State, he must appear and answer the 
jomplaint within twenty days from the date of service. 



CHAPTER IV. 
PLACE OP TRIAL OP CIVIL ACTIONS. 

Actions for the recovery of real property, or an estate, or 
nterest therein, or for injury thereto, and for the recovery of 
tny personal property distrained for any cause, shall be com- 
menced and tried in the county in which the subject of the 
iction, or some part thereof, is situated. 

In all other cases the action shall be commenced and tried 
n the county in which the defendants or either of them reside, 
>r may be found at the commencement of the action. If none 
>f the parties reside in this State, the same may be tried in any 
jounty which the plaintiff may designate in his complaint. 



CHAPTER V. 

LIMITATION OP ACTIONS. 

The periods prescribed for the commencement of actions 
ire as follows: 

Within Ten Tears: 

Actions for the recovery of real property, or for the 
ecovery of the possession thereof. 
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Actions upon a judgment or decree of any Court of 1 
United States, or of any State or Territory within the Uni 
States, 

Actions upon sealed instruments. 

Within Six Years: 

An action upon a contract or liability, express or impli 
excepting those already mentioned. 

An action upon a liability created by statute, other th 
a penalty or forfeiture. 

An action for waste or trespass upon real property. 

An action for taking, detaining or injuring personal p 
perty, including an action for the specific recovery thereof. 

Within Three Years: 

An action against a Sheriff, Constable, or Coroner, upon 
liability incurred by the doing of an act in his official capacii 
or by the omission of an official duty; but this does not app 
to an action for an escape. 

An action upon a statute for a penalty or forfeiture. 

Within Two Years: 

An action for libel, slander, assault, battery, or false ii 
prisonment; for criminal conversation, or for an injury to t 
person or rights of another not arising on contract. 

An action upon a statute for a forfeiture or penalty to t 
State, 

Within One Year: 

An action against a Sheriff or other officer for the esca 
of a prisoner arrested or imprisoned on civil process. 

An action for any cause not hereinbefore provided for sto 
be commenced within ten years after the cause of acti< 
accrued. 
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CHAPTER VI. 
ATTACHMENTS. 

The plaintiff, at the time of issuing the summons, or at any 
ne afterward, but before judgment, may have the property 

the defendant attached, by filing with the Clerk of the 
>urt an undertaking, with one or more sureties, in a sum 
ual to the amount for which the plaintiff demands judgment, 
id not less than $100; and to the effect that the plaintiff will 
by all costs that may be adjudged to the defendant, and all 
images which he may sustain by reason of the attachment, if 
e same be wrongful, or without sufficient cause, not exceeding 
e amount specified in the undertaking; and the plaintiff, or 
me one in his behalf , making and filing an affidavit showing: 

1. That the defendant is indebted to the plaintiff (speci- 
ing the amount of such indebtedness, over and above all 
gal set-offs or counter-claims) upon a contract, express or 
iplied, for the direct payment of money, and that the pay- 
ent of the same has not been secured by any mortgage, lien, 
• pledge upon real or personal property; or, 

2. That the sum for which the attachment is asked is an 
;tual bona fide existing debt due and owing from the de- 
ndant to the plaintiff, and that the attachment is not sought, 
id the action prosecuted to hinder, delay or defraud any 
editor of the defendant. 



CHAPTER VII. 

ARREST IN CIVIL ACTIONS. 

The Constitution provides that there shall be no imprison- 
lent for debt, except in cases of fraud or absconding debtors. 
The defendant may be arrested in the following cases: 
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In an action for the recovery of money or damages, ( 
cause of action arising out of contract, when the def endar 
not a resident of the State, or is about to remove therefi 
or when the action is for an injury to person or characte 
for injuring or wrongfully taking, detaining, or conver 
property. In an action for a fine or penalty, or on a proi 
to marry, or for money received or property embezzled 
fraudulently misapplied or converted to his own use t 
public officer, or an attorney, officer or agent of a corporat 
factor, agent, or broker, or other person in a fiduciary capac 
In an action to recover the possession of any personal prop* 
unjustly detained, when the property or any portion the 
has been concealed, removed, or disposed of. 

When the defendant has been guilty of a fraud in < 
tracting the debt, or incurring the obligation for which 
action is brought. 

When the defendant has removed or disposed of 
property, or is about to do so, with intent to defraud 
creditors. 

No female can be arrested in any action, except for 
injury to person, character or property. 

At any time after the commencement of the action, 
before judgment, the plaintiff may obtain the arrest of 
defendant by making and filing with the Clerk of the C( 
in which the action is pending, an affidavit that the plaii 
has a sufficient cause of action. therein, and that the case is 
of those above-mentioned; and making and filing with s 
Clerk an undertaking with one or more sureties, in a sum 
less than one hundred dollars, and equal to the amount 
which plaintiff prays judgment, conditioned that plaintiff i 
pay all costs that may be adjudged to the defendant, and 
damages which he may sustain by reason of the arrest, if 
same be wrongful or without sufficient cause, not exceed 
the amount specified in the undertaking. 
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CHAPTER VIE. 

JUDGMENTS AND JUDGMENT LIENS. 

A judgment, when entered becomes a lien upon the real 
;ate owned by the defendant in the county at the time of 
e entry, and such as he may subsequently acquire. The lien 
ntinues for ten years. 



CHAPTER IX. 

EXECUTIONS, EXEMPTIONS, SALE AND 
REDEMPTION. 

The party in whose favor a judgment is given which re- 
ires the payment of money, the delivery of real or personal 
operty, or either of them, may, at any time after the entry 
sreof, have a writ of execution issued for its enforcement. 

There are three kijids of executions : one against the prop- 
;y of the judgment debtor, another against his person, and 
3 third for the delivery of real or personal property. 

In the Circuit and County Courts executions are return- 
le in sixty days, and in Justices' Courts in thirty days. 

In the Circuit and County Courts there is no stay of ex- 
ltion, except pending an appeal; in Justices' Courts execu- 
n may be stayed for thirty days upon filing bond. 

The following personal property is exempt from sale under 

execution: 

Books, pictures, and musical instruments to the value of 
5; wearing apparel to the value of $100, and if a house- 
Ider to the value of $50 for each member of the family; 
)ls, implements, apparatus, team, vehicle, harness, or library 
when necessary in the occupation or profession of a judg- 
>nt debtor — to the amount of $400; if the judgment debtor 
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be a householder, ten sheep with one year's fleece, two cc 
five swine, household goods, furniture, and utensils, to 
value of $300. No article of property is exempt from ex( 
tion issued upon a judgment for the purchase price. 

Upon a sale of real property, when the estate is less tha 
leasehold of two years' unexpired term, the sale is absol 
In all other cases such property is subject to redemption. 

The judgment debtor, or his successor in interest, may 
deem such property within four months from the date of 
order confirming the sale, by paying the amount of the j 
chase money, with interest at the rate cf ten per cent, 
annum from the time of sale, together with the amount 
taxes the purchaser may have paid thereon. 

A creditor having a lien by judgment, decree or mortgi 
on any portion of the property subsequent in time to that 
which the property was sold, may also redeem within si 
days from the date of the order confirming the sale. 



CHAPTER X. 

PROCEEDINGS SUPPLEMENTARY TO EXEOUTK 

After the issuing of an execution against property, i 
upon proof by the affidavit of the plaintiff, in the writ 
otherwise, to the satisfaction of the Court or Judge ther 
that the judgment debtor has property liable to execui 
which he refuses to apply toward the satisfaction of 
judgment, such Court or Judge may, by an order, require 
judgment debtor to appear and answer under oath concern 
the same. If it appear from such examination that the ju 
ment debtor has property liable to execution, the Court 
Judge shall make an order requiring the judgment debto: 
apply the same in satisfaction of the judgment. Disobedie 
to any such order may be punished as for a contempt. 
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CHAPTER XL 

SECURITY FOR COSTS. 

Security for costs can only be required in Justices' Courts, 
he plaintiff is a non-resident of the county, the Justice may 
lire him to give an undertaking with one or more sureties 
the costs and disbursements of the action before issuing the 
imons, and if at any time before the commencement of the 
1 the defendant apply therefor, the Justice must require 
i plaintiff to give such undertaking. Upon application of 
sndant, and in the discretion of the Justice, the plaintiff, 
, resident of the county, may be required to give an under- 
ing for costs. The undertaking may be in the following 
a: "I, A B, or We, A B and C D, undertake to pay E F, 
e defendant in this action, all costs and disbursements that 
ly be adjudged to him in this action." 
The sureties must possess the qualifications of bail upon 
jst, and if required by the defendant, must justify in a sum 
less than $50. 



CHAPTER XH. 

APPEALS. 

Any party to a judgment or decree other than a decree or 
*ment for want of an answer, or by confession may appeal 
efrom. 

An appeal to the Supreme Court shall be taken by serving 
filing a notice of appeal within six months from the entry 
bhe judgment or decree appealed from, or to the Circuit 
rt, within thirty days after such entry, and not otherwise. 
Appeals from the Circuit Courts are taken to the Supreme 
rt, and from County Courts and Justices' Courts to the 
mit Court of the county. 

Upon an appeal from the Circuit or County Court, the 
ellant must file an undertaking, with one or more sureties, 
he effect that the appellant will pay all damages, costs and 
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disbursements which may be awarded against him < 
appeal; and if the judgment or decree appealed from 
the recovery of money or personal property, or the 
thereof, to obtain a stay of proceedings, the undertaking 
further provide, that if the judgment or decree appeale 
be affirmed, the appellant will satisfy it so far as affirnu 
Upon an appeal from Justices' Court, the undertah 
to the effect that the appellant will pay all costs and di< 
ments that may be awarded against him on the appei 
that he will satisfy any judgment that may be given * 
him in the appellate Court on the appeal. 



CHAPTER XIH 
ESTATES OP DECEASED PERSONS. 

Every executor or administrator must, immediately al 
appointment, publish a notice thereof in some newspape 
lished in the county, for four successive weeks. Such 
must require all persons having claims against the esl 
present them to the administrator or executor, with 
months from the date of such notice, with the proper vo 
A claim not presented within six months is not barred, 
cannot be paid until the claims presented within that 
have been satisfied. A claim not due or contingent mus 
ertheless, be presented as any other claim. Until admi 
tion has been completed, a claim against the estate i 
presented, allowed and paid out of any assets not oth 
appropriated or liable. 

Every claim must be verified by the affidavit of the 
ant, or some one on his behalf, who has personal knowle 
the facts, to the effect that the amount claimed is justl 
that no payments have been made thereon except as 
and that there is no just counter-claim to the same. 

There is no specified time in which estates are requi 
be settled. 
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CHAPTER XIV. 

DESCENT OP RE AT i PROPERTY. 

When any person dies, seized of any real property, or any 
t thereto, or any interest therein, not having lawfully 
sed the same, such real property descends, subject to his 
;s, as follows: 

L. In equal shares to his children, and to the issue of any 
ased child by right of representation ; and if there be no 
1 of the intestate living at the time of his death, such real 
)erty descends to all his other lineal descendants; and if 
uch descendants are in the same degree of kindred to the 
state, they take such real property equally ; or otherwise, 
r take according to the right of representation. 

2. If the intestate leave no lineal descendants, such prop- 
descends to his wife; and if he leaves no wife it descends 

is father. 

3. If the intestate leave no lineal descendants, wife nor 
er, such real property descends in equal shares to his. 
hers and sisters, and to the issue of any deceased brother 
ister by right of representation ; but if the intestate leaves, 
sther also, she takes an equal share with such brothers and 
>rs. 

k If the intestate leaves no lineal descendants, wife, 
er, brother nor sister living at his death, such real property 
ends to his mother, to the exclusion of the issue of his 
ased brothers or sisters. 

>. If the intestate leave no lineal descendants, wife, f ather, 
her, brother nor sister, such real property descends to his 
) of kin in equal degree, excepting that when there are two 
oaore collateral kindred in equal degree, but claiming 
ugh different ancestors, those who claim through the 
•est ancestor are preferred to those claiming through a 
e remote ancestor. 
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6. If the intestate leaves one or more children and th 
of one or more deceased children, and any of such sur 
children shall die under age, without having been marr 
such real property that came to such deceased child by 
itance from such intestate, descends in equal shares to th( 
children of the intestate, and to the issue of any other cl 
of such intestate who shall have died, by right of 
sentation; but if all the other children of such intesta 
also dead, and any of them shall have left issue, sue 
property so inherited by such deceased child descends 
the issue of such other children of the intestate in equal i 
if they are in the same degree of kindred to such de 
child ; otherwise they take by right of representation. 

7. If the intestate leaves no lineal descendants or ki 
such real property escheats to the State of Oregon. 



CHAPTER XV. 

DESCENT OP PERSONAL PROPERTY. 

When any person dies possessed of any personal pre 
not having lawfully bequeathed the same, such personal 
erty is applied and distributed as follows : 

1. If the intestate leaves a widow, she is allowed s 
articles of apparel and ornaments, according to the degre 
estate of the intestate, and such property and provisio: 
the use and support of herself and minor children as sh 
allowed and ordered. 

2. The personal property of the intestate remaining 
such allowance is applied to the payment of the debts < 
intestate, and the charges and expenses of administratioi 

3. The residue, if any, of the personal property, 
tributed among the persons who would be entitled to th 
property, except as otherwise provided. 
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4. If the intestate leaves a husband, such husband is 
iitled to the whole of the personal property. 

5. If the intestate leaves a widow and issue, such widow 
entitled to receive one-half of such personal property ; but 
there be a widow and no issue, she is entitled to the whole 
such personal property. 

6. If there be no husband, widow or kindred, the whole 
heats to the State. 



CHAPTER XVI. 
HOMESTEADS AND DOWER. 

Homesteads. 

There is no homestead law in this State. 

Dower. 

The widow of every deceased person is entitled to dower, or 
5 use during her natural life of one-third part of all the lands 
which her husband was seized of an estate of inheritance at 
y time during the marriage, unless she is lawfully barred 
sreof. 



CHAPTER XVn. 
DEPOSITIONS. 

The deposition of a witness out of this State may be taken 
on commission issued from the Court, or without commission 
fore a Commissioner appointed by the Governor of this State 

take depositions in other States or countries. The com- 
ssion may be issued by the Clerk of the Court, or the 
stice, in any cause pending in a Justices' Court, on the appli- 
tion of either party, upon five days' previous notice to the 
ler. It is issued to a person agreed upon by the parties, or 
they do not agree, to a Judge, Justice of the Peace, Notary 
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Public, or Clerk of a Court selected by the officer issui 
Such interrogatories, direct and cross, as the parties ma; 
pare may be annexed to the commission. 

The following form may be used : 

In the Court of the State of Oregon for- 

County. 

A B, Plaintiff, 

V8. 

C D, Defendant. 

Deposition of E F, a witness on behalf of the 

the above entitled action, taken before me, a Commis* 
named in the attached commission, and a (Notary Pub! 

and for county, State of , on the 

day of , 18 — , at my office, at the city of 

said county and State, who being first duly sworn in ai 
to the direct and cross interrogatories attached to said 
mission in their order, testified as follows : 

1. To the first direct interrogatory he answers, etc. 

When completed the deposition should be read t 
witness, and then subscribed by him. 

The following form of certificate should be added t 
deposition : 

State of , ) 

County of f 




I, , a (Notary Public) in and for said count; 

State, and Commissioner, before whom the foregoing depo 
was taken, do hereby certify that the deposition of 
witness, E F, was taken before me, at my office in the c; 

, in said county and State, on the day of — 

18 — , between the hours of o'clock A. M. and o 

— M. of said day ; that before proceeding to the examin 
the witness was duly sworn to tell the truth, the whole 1 
and nothing but the truth ; that at the same time and p! 
propounded to said witness the interrogatories attached t< 
commission in their order, and reduced his answers ther< 
writing, and that when completed, the deposition was cart 
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id over by me to said witness, and then by him subscribed. 
In witness whereof, I have hereunto set my hand and 

icial seal, this day of 18 — . 

[seal.] , 

Notary Public, etc., 
and Commissioner. 
Indorse upon the envelope the title of the Court and cause, 

I the words "deposition of ," and forward by mail 

the officer issuing the commission. 



CHAPTER XVm. 

JUDICIAL RECORD. 

The judicial record of a sister State is proved by the pro- 
2tion of a copy thereof, certified by the Clerk or other person 
zing the legal custody of the record, with the seal of the 
art affixed thereto, if there be a seal, together with a certifi- 
e of the chief Judge, or presiding Magistrate, that the 
tificate is in due form and made by the Clerk or other person 
ring the legal custody of the original. 



CHAPTER XIX. 
ACKNOWLEDGMENTS. 

Deeds may be acknowledged within this State before any 
ige of the Supreme Court, County Judge, Justice of the 
ice, Notary Public, or Clerk of a Court. No acknowledg- 
nt of any conveyance having been executed shall be taken 
any officer, unless he shall know or have satisfactory 
dence that the person making such acknowledgment is the 
iividual described in and who executed such conveyance. 
When a married woman, residing in this State, shall join 
ih her husband in a deed of conveyance of real estate situ- 
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ated within this State, she shall acknowledge that she exe 
such deed freely and voluntary. If any deed shall be exe< 
in any other State, Territory, or District of the United S 
such deed may be executed and acknowledged according 1 
laws of such State, Territory or District, or before any 
missioner appointed by the Governor of this State for 
purpose; and unless the acknowledgment be taken t 
such Commissioner, such deed shall have attached ther< 
certificate of the Clerk or other proper certifying officer 
Court of Record of the county or district within which 
acknowledgment was taken, under the seal of his office 
the person whose name is subscribed to the certificate c 
knowledgment was, at the date thereof, such officer as 
therein represented to be, and that he believes the sign 
of such person subscribed thereto to be genuine, and tha 
deed is executed and acknowledged according to the lai 
such State, Territory or District. 



CHAPTER XX. 
LIMITED PARTNERSHIPS. 

Limited partnerships for the transaction of merca 
mechanical and manufacturing business may be formed ii 
State. The persons forming such partnership make and s 
ally subscribe and acknowledge a certificate in duplicate, ^ 
contains the name assumed by the partnership, the name 
respective places of residence of all the general and s 
partners, the amount of capital which each special ps 
contributes, the general nature of the business to be trans 
and the time when the partnership is to commence and t 
nate ; one copy of such certificate is filed with the Clerk ( 
county in which the principal place of business of the pai 
ship is to be. A copy of the same is required to be pub] 
for four weeks in some weekly newspaper published ii 
county. The business must be conducted under a nar 
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rich the names of the general partners only shall be inserted, 
thout the addition of the word company, or any other gen- 
ii term. 

Special partners are not personally liable for any debts of 
e partnership. 

During the continuance of any such partnership no part of 
e capital stock can be withdrawn, nor any division of interests 
profits made, so as to reduce such capital stock below the 
m stated in the certificate. 



CHAPTER XXI. 
MARRIED WOMEN. 

The Constitution of the State provides that the property 
d pecuniary rights of every married woman at the time of 
image, or afterward acquired by gift, devise, or inheritance, 
all not be subject to the debts or contracts of the husband, 
d laws shall be passed providing for the registration of per- 
lal property; which has been done. The property, both real 
d personal, acquired by any married woman during covert- 
e, is free from and not liable for the debts, liabilities, or 
atracts of her husband. 

She can manage, sell, convey, or devise the same by will, to 
b same extent and in the same mariner that her husband can 
operty belonging to him. 

A married woman is entitled to receive the wages of her 
rsonal labor, and may maintain an action therefor in her 
to name. She can also prosecute and defend all actions at 
n or in equity, for the preservation and protection of her 
jhts and property, as if unmarried. 

Contracts may be made and liabilities incurred by a mar- 
)d woman, and the same enforced by or against her, to the 
me extent and in the same manner as if she were unmarried. 
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CHAPTER XXTT. 
CORPORATIONS. 

Corporations are only formed under general laws, and 
not be created by special laws. 

The stockholders of all corporations and joint-stock 
panies are liable for the indebtedness of such corporatio: 
the amount of their stock subscribed and unpaid, and no i 

No bank, banking company or moneyed institution a 
created under the laws of this State, nor exist in the { 
with the privilege of making, issuing, or putting in circuL 
any bill, check, certificate, promissory note or other pape 
the paper of any bank, company or person, to circulat 
money. 



CHAPTER XXHI. 

CHATTEL MORTGAGES. 

Chattel mortgages are valid against third parties wher 
property is retained in the possession of the mortgagor, 
vided the mortgage or a copy thereof is filed in the office oi 
County Clerk. Such mortgage, however, ceases to be y 
as against creditors and subsequent purchasers, or mortga 
in good faith, after the expiration of one year from the f 
of the same, unless within thirty days preceding the expin 
of the year an affidavit, setting forth the interest whicl 
mortgagee has in the property by virtue of such mortgag 
made and annexed to the instrument or copy on file, 
effect of such affidavit does not continue beyond one ; 
when a similar affidavit must be made. 
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CHAPTER XXIV. 

INTEREST AND USURY. 

Eight per cent, per annum is the legal rate of interest ; but 
contracts, interest at the rate of ten per cent, per annum 

sty be charged by express agreement of the parties. 
Usury entails the forfeiture of the principal sum, without 

berest, to the school fund of the county in which the suit is 

ought. 



CHAPTER XXV. 
ASSIGNMENTS FOR BENEFIT OF CREDITORS. 

No general assignment of property by an insolvent, or in 
ntemplation of insolvency, for the benefit of creditors shall 

valid, unless it be made for the benefit of all his creditors 
proportion to the amount of their respective claims. And 
ch assignments shall have the effect to discharge any and all 
bachments on which judgment shall not have been taken at 
e date of such assignment; and after the payment of the 
sts, and disbursements thereof, including attorneys' fees al- 
ived by law, in case of judgment, out of the estate of the in- 
Ivent, such claim or claims shall be deemed as presented, and 
are pro rata with other claims, as hereinafter provided. 

In the case of an assignment for the benefit of all the cred- 
►rs of the assignor, the assent of the creditors shall be presumed. 

The debtor shall annex to such assignment an inventory j 
Lder oath, of his estate, real and personal, according to the 
st of his knowledge, and also a list of his creditors and the 
lount of their respective demands, but such inventory shall 
t be conclusive as to the amount of the debtor's estate, and 
ch assignment shrill vest in the assignee the title to any 
ber property belonging to the debtor at the time of making 
e assignment. Every assignment shall be in writing and 
ily acknowledged in the same manner as conveyances of real 
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estate, and recorded in the county where the person m* 
the same resides, or where the business in respect of whic 
same is made has been carried on. 

The assignee shall also forthwith file with the Clerk o 
Circuit Court of the county where such assignment sha 
recorded, a true and full inventory and valuation of sai 
tate under oath, so far as the same has come to his know] 
and shall then and there enter into a bond to the State of 
gon, for the use of the creditors, in double the amount o 
inventory and valuation, with two or more sufficient sur 
to be approved by said Clerk, for the faithful performani 
said trust; and the assignee may thereupon proceed to 
form any duty necessary to carry into effect the intentk 
said assignment 

The assignee shall forthwith give notice of such assign 
by publication in some newspaper in the county, if any, a 
none, then in the nearest county thereto ; which public 
shall be continued at least six weeks; and shall fortl 
serve a notice by mail to each creditor of whom he sha 
informed, directed to their usual place of residence, and 
fying the creditors to present their claims, under oath, tc 
within three months thereafter. 

At the expiration of three months from the time of 
publishing notice, the assignee shall report and tile wit 
Clerk of the Court a true and full list, under oath, of all 
creditors of the assignor as shall have claimed to be such, 
a statement of their claims, and also an affidavit of public 
of notice, and a list of the creditors, with their places of 
dence, to whom notice has been sent by mail, and the da 
mailing, duly verified. 

Any person interested may appear within three mc 
after filing such report, and file with said Clerk any excep 
to the claim or demand of any creditor, and the Clerk 
forthwith cause notice thereof to be given to the crec 
which shall be served as in case of a summons, returnat 
the next term; and the said Court shall, at such term, pr( 
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lear the proofs and allegations of the parties in the prem- 
i, and shall render such judgment thereon as shall be just, 
I may allow a trial by jury thereon. 
If no exception be made to the claim of any creditor, or if 

same has been adjudicated, the Court shall order the 
ignee to make, from time to time, fair and equal dividends 
ong the creditors of the assets in his hands in proportion to 
ir claims, and as soon as may be, to render a final account 
said writ to said Court, who may allow such commissions to 
i assignees in the final settlement as may be considered just 
I right. 
The assignee shall at all times be subject to the order of 

Court or Judge; and the said Court or Judge may, by 
ition and attachment, compel the assignee, from time to 
e, to file reports of his proceedings, and of the situation and 
dition of the trust, and to proceed in the faithful execution 
the duties required by this Act. 

No assignment shall be declared fraudulent or void for 
at of any bill or inventory as provided in the Act. The 
irt or Judge may, upon application of the assignee, or any 
ditor, compel the appearance in person of the debtor before 
h Court or Judge forthwith, or at the next term, to answer 
ler oath such matters as may then and there be inquired of 
a; and such debtor may then and there be fully examined 
ler oath as to the amount and situation of his estate, and 

names of the creditors and amounts due to each, with their 
ces of residence, and may compel the delivery to the assignee 
any property or estate embraced in the assignment. 
The assignee shall, from time to time, file with the Clerk 
the Court, an inventory and valuation of any additional 
>perty which may come into his hands under said assignment 
er the filing of the first inventory, and the Clerk may there- 
on require him to give additional security. 

Any creditor may claim debts to become due, as well as 
bts due, but on debts not due a reasonable abatement shall 
made when the same are not drawing interest; and all cred- 
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itors who shall not exhibit theiij claims within the tei 
three months from the publication of notice as aforesaid, 
not participate in the dividends until after payment in f 
all claims presented within said time and allowed by the ( 

Any assignee as aforesaid, shall have as full powei 
authority to dispose of all estate, real and personal, assi 
as the debtor had at the time of assignment, and to sue fo 
recover in the name of such assignee everything belong! 
appertaining to said estate, and generally do whatsoeve 
debtor might have done in the premises; but no sale oi 
estate belonging to said trust shall be made without n 
published as in case of sales of real estate on execution, i 
the Court shall order and direct otherwise. 

In case any assignee shall die before the closing up c 
trust, or in case any assignee shall fail or neglect, for the j 
of twenty days after the making of any assignment, to £ 
inventory and valuation, and give bonds as required b] 
Act, the Circuit Court, or Judge thereof, of the county > 
such an assignment may be recorded, on the application o: 
person interested, shall appoint some person to execut 
trust embraced in such assignment, and such person on g 
the bond, with sureties, as required above of the assignee, 
possess all the powers conferred on such assignee, and sha 
subject to all the duties hereby imposed, as fully as th 
named in the assignment; and in case any security sha 
discovered insufficient, or on complaint before the Cou 
Judge, it should be made to appear that any assignee is g 
of wasting or misapplying the trust estate, said Cou 
Judge may direct and require additional security, and ma 
move such assignee, and may appoint others instead ; and 
person so appointed, on giving bond, shall have full pow 
execute such duties, and to demand and sue for all esta 
in the hands of the person removed, and to demand and r< 
er the amount and value of all moneys and property or e 
so wasted and misapplied, which he may neglect or refus 
make satisfaction for, from such person and his sureties. 



Digitized by 



Google 



lap. 25] 



Oregon. 



201 



Upon the application of two or more creditors therefor by 
tition to the Judge of the Circuit Court of the County in 
lich such assignment is or should be recorded at any time 
thin thirty days from the making or recording of such as- 
jnment, it is the duty of the Circuit Judge to direct the 
erk of the Court to order a meeting of the creditors of the 
btor to choose an assignee of the estate in lieu of the assig- 
e named by the debtor in his assignment; thereupon the 
erk of the Court shall forthwith give notice to all the credi- 
ts of said debtor to meet at his office at a time stated, to 
ect an assignee. Such assignee shall be a resident of the 
ne county as the assignor. The creditors may appear in per- 
a or by proxy, and a majority in number and value of said 
editors attending, such meeting shall select an assignee. In 
3 event that no one receives a majority vote of said creditors 
10 represent at least one-half of all claims represented at 
ch meeting, then and in that event said Clerk shall certify 
it fact to the Judge • of the Circuit Court, and thereupon 
d Circuit Judge shall select and appoint an assignee. The 
dgnee so selected by the creditors, or appointed by the Cir- 
it Judge, upon giving the bond required of an assignee, shall 
ssess all the powers and be subject to all the duties, as fully 
all intents and purposes as though named in the debtor's 
dgnment. From the time of the pending of an application 
elect an assignee by the creditors, and until the same shall 
terminated by the election or appointment, no property of 
5 debtor, except perishable property, shall be sold or disposed 
by any assignee, but the same shall be safely and securely 
pt until the election or appointment of an assignee. 

Whenever it shall appear to the satisfaction of the Court 
Judge thereof, when the assignment is pending upon the 
al report of the assignee chosen by the creditors or other - 
3e, that the assignor has been guilty of no fraud in making 
j assignment, nor concealment or division of his property, 
any part thereof, in order to keep the same beyond the 
di of his creditors, but that he has acted fairly and justly 
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in all respects, that his estate has been made to realu 
fullest amount possible, and not less than fifty per cent, 
full amount of his indebtedness over and above all expei 
the assignment, the said Court or Judge thereof shall, 
the allowance of the final account of said assignee, ma 
order discharging the assignor from any further liabil 
account of any indebtedness existing against him prior 
making of such assignment, and thereafter such assignor 
be freed from any liability on account of any unsatisfie< 
tion of the indebtedness against him prior to the maki 
his assignment. 



Digitized by 



Google 



PART VI. 



Idaho Territory. 



Tepared Expressly for this Work by Jonas W. Brown, 
Boise Oity. 



CHAPTER I. 

IOURTS, THEIR JURISDICTION AND TERMS. 

The judicial power of the Territory is vested in a Supreme 
irt, three District Courts, Probate Courts for each County, 
Justices of the Peace. 

The Supreme, District and Probate Courts are Courts of 
)rd. 

The Supreme Court. 

Has original and appellate jurisdiction. 

Its original jurisdiction extends to the issuance of writs of 

idate, review, prohibition, habeas corpus, and all writs 

sssary to the exercise of its appellate jurisdiction. 

Its appellate jurisdiction extends to a review of all cases 

oved to it under such regulations as are or may be pre- 

bed by law from the final decisions of the District Courts. 

There must be at least one term in each year, to be held at 

Capitol of the Territory, at such time as the Court may by 

) or order designate. Additional terms may also be held by 

er of the Court. 
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District Courts. 

The jurisdiction of the District Courts extends: 

1. To all civil actions for relief formerly given in < 
of equity. 

2. To all civil actions in which the subject of litiga 
not capable of pecuniary estimation. 

3. To all civil actions in which the subject of litiga 
capable of pecuniary estimation, which involve the title < 
session of real estate; or the legality of any tax, unjust 
ment, toll or municipal fine, or in which the demand 
value of the property in controversy exceeds one hi 
•dollars. 

4. To all special proceedings. 

5. To the issuance of writs of mandate, review, prohi 
habeas corpus, and all writs necessary to the exercise 
powers. 

6. To the trial of all indictments. 

7. Its appellate jurisdiction extends to all cases aris 
Probate Courts or Justices' Courts; and to all other matte 
-cases wherein an appeal is allowed by law. There ai 
terms of District Court held in each county each year; 
are fixed by the Supreme Court. 

Probate Courts. 

There must be a Probate Court held in each of the co 
The Probate Court has jurisdiction in all probate matter 
Addition to their probate jurisdiction, to hear and detern 
•civil causes wherein the damage or debt claimed does n 
ceed the sum of five hundred dollars, exclusive of interes 
concurrent jurisdiction with Justices of the Peace in cr 
cases. 

Justices' Courts. 

The civil jurisdiction of these Courts within their r( 
ive precincts or cities extends: 

1. To an action arising on contract, for the reco^ 
money only, if the sum claimed does not exceed three 
dred dollars. 
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2. To an action for damages to the person, or for taking 
detaining personal property, or for injuring personal pro- 
•ty, or for an injury to real property, where no issue is raised 
the answer involving the plaintiffs title, or possession of 
i same, if the damages claimed do not exceed three hundred 
lars. 

3. To an action for a fine, penalty or forfeiture, not ex- 
ding three hundred dollars, given by statute or the ordin- 
le of an incorporated city. 

4. To an action upon a bond or undertaking conditioned 
the payment of money not exceeding three hundred dollars, 

mgh the penalty exceed that sum; the judgment to be given 
the sum actually due. When the payments are to be made 
installments, an action may be brought for each install- 
nt as it becomes due. 

5. To an action to recover the possession of personal prop- 
y when the value of such property does not exceed 
*ee hundred dollars. 

6. To take and enter judgment on confession of a defend- 
b when the amount confessed does not exceed three hundred 
liars. 

The jurisdiction conferred shall not extend, however, to a 
il action in which the title or possession of real property is. 
t in issue. 



CHAPTER II. 
LIMITATION OP ACTIONS. 

For the recovery of real property. 

The people of this Territory will not sue any person for or 
respect to any real property, or the issues or profits thereof, 
' reason of the right or title of the people to the same, unless: 

1. Such right or title shall have accrued within ten years 
fore any action or other proceeding for the same is com- 
Bnced; or, 
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2. The people or those from whom they claim, shal 
received the rents and profits of such real property, or oi 
part thereof within the space of ten years. 

No action for the recovery of real property, or for t 
covery of the possession thereof, can be maintained, ue 
appear that the plaintiff, his ancestor, predecessor or g 
was seized or possessed of the property in question with; 
years before the commencement of the action; and this * 
includes possessory rights to lands and mining claims. 

No cause of action, or defense to an action, arising 
the title to real property, or to rents or profits out of th< 
can be effectual unless it appears that the person prose 
the action, or making the defense, or under whose til 
action is prosecuted or the defense is made, or the an 
predecessor, or grantor, of such person was seized or pos 
of the premises in question within five years before th 
mencement of the act in respect to which such action i 
secuted or defense made. 

If a person entitled to commence an action for the 
ery of real property, or for the recovery of the posi 
thereof, or to make any entry or defense founded on th 
to real property, or to rents or services out of the same, 
the time such title first descend? or accrues either — 

1. Within the age of majority; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge, or in execution 
conviction of a criminal offense for a term less than fo 
or, 

4. A married woman and her husband be a nee 
party with her in commencing such action or making 
entry or defense. 

The term during which such disability continues 
deemed any portion of the time in this title limited f 
commencement of such action or the making of such en 
defense; but such action may be commenced, or entry 
fense made within the period of five years after sue 
ability shall cease, or after the death of the person ei 



Digitized by 



Google 



ap. 2] 



Idaho. 



207 



10 shall die under such disability; but such action shall not 
commenced, or entry or defense made, after that period. 
The periods prescribed for the commencement of actions 
ler than for real property, are as follows : 

Within Six Years: 

1. An action upon a judgment or decree of any Court of 
3 United States, or of any State or Territory within the 
lited States. 

2. An action for mesne profits of real property. 

Within Five Years: 

An action upon any contract, obligation, or liability, found- 
upon an instrument in writing. 

Within Four Years: 

An action upon a contract, obligation, or liability not 
imded upon an instrument of writing. 

Within Three Years: 

1. An action upon a liability created by statute, other 
an a penalty or forfeiture. 

2. An action for trespass upon real property. 

3. An action for taking, detaining, or injuring any goods 
chattels, including actions for the specific recovery of per- 

nal property. 

4. An action for relief on the ground of fraud or mistake, 
le cause of action in such case is not to be deemed to have 
crued until the discovery, by the aggrieved party, of the 
cts constituting the fraud or mistake. 

Within Two Years: 

1. An action against a Sheriff, Coroner, or Constable, up- 
i the liability incurred by the doing of an act in his official 
opacity, and in virtue of his office, or by the omission of an 
ficial duty, including the non-payment of money collected 
pon an execution. 
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2. An action upon a statute for a penalty or f orf 
where the action is given to an individual, or to an indi 
and the Territory, except where the statute imposing i 
scribes a different limitation. 

3. An action upon a statute, or upon an undertaking 
criminal action for a forfeiture or penalty to a county o 
people of the Territory. 

4. An action to recover damages for the death c 
caused by the wrongful act of another. 

5. An action for libel, slander, assault, battery, fals 
prisonment, or seduction. 

6. An action against a Sheriff or other officer for tl 
cape of a prisoner arrested or imprisoned on civil process, 

Within One Year: 

An action against an officer or officer defacto: 

1. To recover any goods, wares, merchandise, or any 
property seized by any such officer in his official capac 
tax collector, or to recover the price or value of any j 
wares, merchandise, or any other personal property so s 
or for damages for the seizure, detention, sale of, or inju 
any goods, wares, merchandise, or other personal pre 
seized, or for damages done to any person or property in 
ing any such seizure. 

2. For money paid to any such officer under prot< 
seized by such officer in his official capacity as a collec 
taxes, and which, it is claimed, ought to be refunded. 

Within Six Months. 

Actions on claims against a County, which have be< 
jected by the Board of Commissioners, must be comm 
within six months after the first rejection thereof by 
Board. 

• In an action brought to recover a balance due u] 
mutual, open and current account, where there have be< 
ciprocal demands between the parties, the cause of act: 
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imed to have accrued from the time of the last item proved 
the account on either side. 

To actions brought to recover money or other property de- 
iited with any bank, banker, trust company, or savings and 
q society, no limitation begins to run until after an author- 
i demand. 

An action for relief not hereinbefore provided for, must be 
amenced within four years after the cause of action shall 
re accrued. 

General Provisions. 

An action is commenced within the meaning of the title, 
en the complaint is filed. 

If, when the cause of action accrues against a person, he is 
of the Territory, the action may be commenced within the 
tn herein limited, after his return to the Territory; and if, 
3r the cause of action accrues, he departs from the Territory, 
time of his absence is not part of the time limited for the 
imencement of the action. 

If a person entitled to bring an action be, at the time the 
se of action accrues, either within the age of majority, in- 
e, imprisoned on a criminal charge, or in execution under 
sentence of a Criminal Court for a term less than for life, 
i married woman, and her husband be a necessary party 
h her in commencing such action, the time of such disability 
tot a part of the time limited. 

If a person entitled to bring an action die before the expir- 
m of the time limited for the commencement thereof, and 
cause of action survive, an action may be commenced by 
representatives, after the expiration of that time, and with- 
iix months from his death. If a person, against whom an 
ion may be brought, die before the expiration of the time 
ited for the commencement thereof, and the cause of action 
vive, an action may be commenced against his representa- 
is after the expiration of that time, and within one year 
>r the issuing of letters testamentary or of administration. 
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When a person is an alien subject, or citizen of a © 
at war with the United States, the time of the continue 
the war is not part of the period limited for the comi 
ment of the action. 

When the commencement of an action is stayed by i 
tion or statutory prohibition, the time of the continua 
the injunction or prohibition is not part of the time limil 
the commencement of the action. 

W T hen a cause of action has arisen in another State, 
foreign country, and by the laws thereof an action therec 
not there be maintained against a person by reason 
lapse of time, an action thereon shall not be maintained a 
him in this Territory, except in favor of one who has 
citizen of this Territory, and who has held the cause of 
from the time it accrued. 

No acknowledgment or promise is sufficient evidenc 
new or continuing contract, by which to take the case 
the operation of the statute, unless the same is contai] 
some writing, signed by the party to be charged thereby 



CHAPTER in. 

PARTIES TO CIVIL ACTIONS. 

Every action must be prosecuted in the name of tl 
party in interest, except as otherwise provided in the 
In the case of an assignment of a thing in action, the 
by the assignee is without prejudice to any set-off, or otl 
fence existing at the time of, or before notice of the assigr 
but this does not apply to a negotiable instrument, trans 
in good faith and upon good consideration, before mai 
An executor or administrator, or trustee of an express tr 
a person expressly authorized by statute, may sue withou 
ing with him the persons for whose benefit the action is 
cuted. When a married woman is a party, her husband 
be joined with her, except: 
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1. When the action concerns her separate property, or her 
fht or claim to the homestead property, she may sue alone. 

2. When the action is between herself and her husband, 
e may sue or be sued alone. 

3. When she is living separate and apart from her hus- 
,nd, by reason of his desertion of her, or by agreement in 
riting entered into between them, she may sue or be sued 
Dne. 

Persons severally liable upon the same obligation or instru- 
snt, including the parties to bills of exchange and promissory 
ites, and sureties on the same or separate instruments, may 
I or any of them be included in the same action, at the option 
the plaintiff. 

All persons holding as tenants in common, joint tenants, or 
-parceners, or any number less than all, may jointly or sever- 
ly commence or defend any civil action or proceeding for the 
forcement or protection of the rights of such party. 



CHAPTER IV. 

PLACE OP TRIAL OP CIVIL ACTIONS. 

Actions for the following causes must be tried in the coun- 
in which the subject of the action or some part thereof is 
iuated, subject to the power of the Court to change the place 
trial as provided in the code : 

1. For the recovery of real property, or of an estate, or 
terest therein, or for the determination, in any form, of such 
jht or interest, and for injuries to real property. 

2. For the partition of real property. 

3. For the foreclosure of all liens and mortgages on real 
operty. 

Where the real property is situated partly in one county 
id partly in another, the plaintiff may select either of the 
unties, and the county so selected is the proper county for 
e trial of such action. 
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Actions for the following causes must be tried in the 
ty where the cause or some part thereof arose : 

1. For the recovery of a penalty or forfeiture imposi 
statute, except that when it is imposed for an offense coi 
ted on a lake, river, or other stream of water situated i] 
or more counties, the action may be brought in any c 
bordering on such lake, river, or stream, and opposite t 
place where the offense was committed. 

2. Against a public officer or person especially app< 
to execute his duties, for an act done by him in virtue < 
office, or against a person who, by his command, or in hi 
does anything touching the duties of such officer. 

An action against a county may be commenced and 
in such county, unless such action is brought by a coun 
which case it may be commenced and tried in any count 
a party thereto. 

All other actions must be tried in the county in whic 
defendants, or some of them, reside at the commenceme 
the action; or if none of the defendants reside in the Ten 
or if residing in this Territory, the county in which they 
is unknown to the plaintiff, the same may be tried ii 
county which the plaintiff may designate in his complaint 
if the defendant is about to depart from the Territory 
action may be tried in any county where either of the p 
reside, or where service is had. 

If the county in which the action is commenced is nc 
proper county for the trial thereof, the action may, not 
standing, be tried therein, unless the defendant, at the tii 
appears and answers or demurs, files an affidavit of d 
and demands in writing that the trial be had in the j 
county. 

The place of trial may be changed in the following < 

1. When the county designated in the complaint i 
the proper county. 

2. When there is reason to believe that an impartial 
cannot be had therein. 



Digitized by 



Google 



!hap. 4] 



Idaho. 



213 



3. When the conveyance of witnesses and the ends of 
ustice would be promoted by the change. 

4. When from any cause the Judge is disqualified for 
eting. 

Of proceedings in civil actions in Probate Courts. 

The process, provisional remedies, supplementary proceed- 
lgs, and the rules of practice and pleading in the Probate 
Jourt, when the debt or sum claimed does not exceed three 
undred dollars, shall be the same as Justices' Courts ; in all 
ther cases within its civil jurisdiction, the same as in the 
district Courts, except when other provision is made by the 
)de, jurisdiction of the Probate Court extends throughout the 
)unty. 

Place of trial in Justices' Courts. 

Actions in Justices' Courts must be commenced, and sub- 
jet to the right of changing the place of trial (as in this chap- 
sr provided) must be tried: 

1. If there is no Justice's Court for the precinct or city in 
r hich the defendant resides: in any city or precinct of the 
aunty in which he resides. 

2. When two or more persons are jointly, or jointly and 
sverally bound in any debt or contract, or otherwise jointly 
able in the same action, and reside in different precincts, or 
ifferent cities of the same county, or in different counties : 
i the precinct or city in which any of the persons liable may 



3. In cases of injury to person or property; in the pre- 
inct or city where the injury was committed, or where the 
ef endant resides. 

4. If for the recovery of personal property, or the value 
lereof, or damages for taking or detaining the same: in the 
recinct or city in which the property may be found, or in 
rhich the property was taken, or in which the defendant 



5. When the defendant is a non-resident of the county : 
i any precinct or city wherein he may be found. 
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6. When the defendant is a non-resident of the Terr 
in any precinct or city in the Territory. 

7. When a person has contracted to perform an o 
tion at a particular place and resides in another county 
cinct or city: in the precinct or city in which such oblig 
is to be performed or in which he resides. 

8. When the parties voluntarily appear and plead 
out summons: in any precinct or city in the Territory. 

9. In all other cases: in the precinct or city in whic 
defendant resides. 

The Court may at any time before the trial, on m 
change the place of trial in the following cases: 

1. When it appears to the satisfaction of the Justic 
fore whom the action is pending, by affidavit of either ] 
that such Justice is a material witness for either party. 

2. When either party makes and files an affidavit tt 
believes that he cannot have a fair and impartial trial 1 
such Justice by reason of the interest, prejudice or bias < 
Justice. 

3. When, from any cause, the Justice is disqualified 
acting. 



CHAPTER V. 
COMMENCEMENT OP CIVIL ACTIONS, ET 

Civil actions in the Courts of this Territory are comm 
by filing a complaint. 

The plaintiff may have summons issued any time \ 
one year after the complaint is filed with the Clerk or Ji 

In the District Courts the defendant is allowed ten 
after the service of summons and complaint to appear ar 
swer the complaint, where service is made within the e 
in which the action is brought; twenty days if served c 
the county, but in the district in which the action is br< 
and forty days if served elsewhere. 
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In the District Courts the summons and copy of complaint 
Y be served by the Sheriff of the county where defendant 
y be found, or by any other person over the age of eighteen* 
a party to the action. 
In Justices' Courts summons for appearance is as follows: 

1. If an order of arrest is endorsed upon the summons 
ihwith. 

2. In all other cases, not less than three nor more than 
inty days from date. 

On Whom Summons to be Served. 

1. If the suit is against a corporation formed under the 
-s of this Territory: the president or other head of the cor- 
ation, secretary, cashier, or managing agent thereof. 

2. If a suit is against a foreign corporation, or a non- 
ident joint stock company or association, doing business and 
r ing a managing or business agent, cashier or secretary 
hin this Territory, to such agent, cashier or secretary, or 
iny station, ticket, or other agent of such corporation, trans- 
ing business therefor in the county where the action is com- 
aced, and if there is no such agent in said county, then ser- 
e may be had upon any such agent in any other county. 

3. If against a minor under the age of fourteen years, re- 
ing within this Territory: such minor personally, and also his 
her, mother, or guardian; or if there be none within this 
•ritory, then any person having the care or control of such 
lor, or with whom he resides, or in whose service he is em- 
yed. 

4. If against a person, residing within this Territory, who 
\ been judicially declared to be of unsound mind, or incap- 
e of conducting his own affairs, and for whom a guardian 
J been appointed: such person, and also his guardian. 

5. If against a county, city or town: the president of the 
ard of Supervisors, president of the council, or trustees, or 
ter head of the legislative department thereof. 

6. In all other cases the defendant mast be served 
:sonally. 
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Service by Publication. 

When the person on whom the service is to be made r 
out of the Territory, or has departed from the Territory, o 
not, after due diligence, be found within the Territory, o] 
ceals himself to avoid service, or is a foreign corporation 
ing no managing or business agent, cashier, or secretary v 
the Territory, and the fact appears by affidavit to the sat 
tion of the Court, or a Judge thereof, or a Probate Judge 
it also appears by such affidavit, or by the verified com] 
on file, that a cause of action exists against the defenda 
respect to whom the service is to be made, or that he 
necessary or proper party to the action, such Court or t 
may make an order that the service be made by the pu 
tion of the summons. 

In Justice Court actions the summons cannot be serve 
of the county of the Justice before whom the action is brc 
except when the action is brought upon a joint contra 
obligation of two or more persons who reside in different 
ties, and the summons has been served upon the defendan 
ident of the county, in which case the summons may be s< 
upon the other defendants out of the county; and excep 
when an action is brought against a party who has contr 
to perform an obligation at a particular place, and resides 
different county, in which case summons may be served i 
county where he resides; and except also, where an acti 
brought for injury to person or property, and the defer 
resides in a different county, in which case summons mj 
served in the county where the defendant resides. 

The Justice may, within a year from the date of filin 
complaint, issue as many alias summons as may be dema 
by the plaintiff. 

The summons in a Justice's Court action may be serve 
a Sheriff or Constable of any of the counties of this Terri 
or by any male resident over the age of twenty-one years 
a party to the suit, and within the county where the acti 
brought, or it may be served by publication. When a 
mons is issued by a Justice of the Peace for service out o 
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)unty in which it was issued, the summons shall have attached 
) it a certificate, under seal by the Clerk of the District Court 
f such county, to the effect that the person issuing the same 
as an acting Justice of the Peace at the date of the summons. 



CHAPTER VI. 
PLEADINGS IN OIVIL ACTIONS. 

The pleadings are the formal allegations by the parties of 
leir respective claims and defenses for the judgment of the 
Jourt. 

The only pleadings allowed on the part of the plaintiff are : 

1. The complaint. 

2. The demurrer to the answer. 
And on the part of the defendant : 

1. The demurrer to the complaint. 

2. The answer. 



CHAPTER VII. 
ATTACHMENTS. 

The plaintiff at the time of issuing the summons, or at any 
ime afterwards, may have the property of the defendant at- 
ached, as security for the satisfaction of any judgment that 
lay be recovered, unless the defendant gives security to pay 
uch judgment, in the following cases: 

1. In an action upon a judgment, or upon contract, ex- 
press or implied, for the direct payment of money, where the 
ontract is not secured by any mortgage or lien upon real or 
•ersonal property, or any pledge of personal property, or, if 
riginally so secured, such security has, without any act of 
)laintiff, or the person to whom the security was given, be- 
some valueless. 
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2. In an action upon a judgment or upon contract 
press or implied against a defendant not residing in 
Territory. 

Affidavit for attachment must set forth : 

1. That the defendant is indebted to the plaintiff (spe 
ing the amount of such indebtedness over and above all 
set-offs or counter claims), and whether upon a judgme] 
upon a contract for the direct payment of money, and 
the payment of the same has not been secured by any i 
gage or lien upon real or personal property, or any p 
of personal property, or, if originally secured, that such s 
ity has, without any act of the plaintiff, or the perse 
whom the security was given, become valueless; or, 

2. That the defendant is indebted to the plaintiff (spe 
ing such indebtedness over and above all legal set-offs or < 
ter claims), and that the defendant is a non-resident o 
Territory; and, 

That the attachment is not sought, and the action not 
secuted, to hinder, delay or defraud any creditor of th 
fendant. 

Before an attachment can issue, plaintiff must file ai 
dertaking in District Court in a sum not less than $20( 
not to exceed the amount claimed. In Probate and Ju? 
Courts, in a sum not less than $100, and not to exceed 
amount of claim. 



CHAPTER Vm. 

CLAIM AND DELIVERY, ETC. 

Claim and delivery of personal property. 

Arrest and bail. 

Injunctions. 

Judgment and judgment liens. 

Judgment upon failure to answer. 

Judgment by confession. 
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Judgment on proceedings without action by submission of 
controversy. 

Judgment after verdict. 

Proceedings against joint debtors. 

Proceedings on offer to compromise. 

Judgment in replevin. 

Judgment lien. 

Our statutes concerning the above subjects are similar to 
alifornia. 



CHAPTER IX. 

EXEMPTIONS PROM EXECUTION. 

In addition to the homestead exempted by the Civil Code, 
te following property belonging to an actual resident of the 
erritory, is exempt from execution, except upon a judgment 
covered for its price, or upon a mortgage thereon. 

1. Chairs, tables, desks and books, to the value of two 
andred dollars, belonging to judgment debtor. 

2. Necessary household, table and kitchen furniture be- 
gging to judgment debtor, including one sewing machine in 
Jtual use in a family, or belonging to a woman; stoves, stove- 
ipe and stove furniture, beds, bedding and bedsteads, not ex- 
acting in value three hundred dollars; wearing apparel, hang- 
ig pictures, oil paintings and drawings, drawn or painted by 
ny member of the family, and family portraits and their 
ecessary frames; provisions actually provided for individual 
r family use sufficient for three months; two cows with their 
ickling calves, and two hogs with their suckling pigs. 

3. The farming utensils, or implements of husbandry of a 
trmer, not exceeding in value the sum of three hundred dol- 
ors; also, two oxen or two horses, or two mules, and their har- 
ess, one cart or wagon, and food for such oxen, horses or mules 
>r one month ; also, a water right not to exceed one hundred and 
ixty inches of water, used for the irrigation of lands actually 
ultivated by him; also, all seed, grain or vegetables actually 
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provided, reserved, or on hand for the purpose of plant 
sowing at any time within the ensuing six months, not e 
ing in value the sum of two hundred dollars. 

4. Tools or implements of a mechanic or artisan nee 
to carry on his trade, not exceeding in value the sum < 
hundred dollars; the notarial seal and records of a notar; 
lie; the instruments and chests of a surgeon, physicia: 
veyor and dentist, necessary to the exercise of their prof 
with their scientific and professional libraries; the law ] 
sional libraries and office furniture of attorneys, coun 
and judges, and the libraries of ministers of the gospel. 

5. The cabin or dwelling of a miner, not exceed 
value the sum of five hundred dollars; also his sluices, 
hose, windlass, derrick, cars, pumps and tools, not exceed 
value two hundred dollars; also one saddle animal an 
pack animal, together with their saddles and equipmen 
longing to a miner actually engaged in prospecting, not e 
ing in value two hundred and fifty dollars. 

6. Two oxen, two horses, or two mules, and their ha 
and one cart, wagon, dray or truck, by the use of w 
cartman, drayman, truckmen, huckster, peddler hac 
teamster or other laborer, habitually earns his living; ar 
horse with vehicle and harness, or other equipments us 
a physician, surgeon, or minister of the gospel, in makii 
professional visits, with food for such oxen, horses or 
for one month. 

7. The earnings of the judgment debtor for his pe 
services rendered at any time within thirty days next p 
ing the levy of execution or levy of attachment, wl 
appears by the debtor's affidavit or otherwise, that such 
ings are necessary for the use of his family residing i 
Territory, supported wholly or in part by his labor. 

8. The shares held by a member of a homestead 
ation duly incorporated, not exceeding in value one th( 
dollars, if the person holding the share is not the owne 
homestead under the laws of this Territory. 

9. All moneys, benefits, privileges or immunities ac< 
or in any manner growing out of any life insurance on t 
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the debtor, to an amount represented by an annual prem- 
n, not exceeding two hundred and fifty dollars. 

10. All fire engines, hooks and ladders, with the carts> 
lcks and carriages, hose, buckets, implements and apparatus 
sreto appertaining, and all furniture and uniforms of any 
b company or department organized under any law of this 
rritory. 

11. All arms, uniforms and accoutrements required by 
w to be kept by any person; also one gun. 

12. All court houses, jails, public offices and buildings, 
100I house, lots, grounds and personal property appertaining 
sreto; the fixtures, furniture, books, papers, and appurten- 
ces belonging and pertaining to the court house, jail and 
blic offices belonging to any county of this Territory, or for 
b use of schools, and all cemeteries, public squares, parks and 
ices, public buildings, town halls, markets, buildings for tho 
e of fire departments and military organizations, and the lots 
d grounds thereto belonging and appertaining, owned or 
Id by any town or incorporated city, or dedicated by such 
wn or city to health, ornament, or public use, or for the use 
any fire or military company organized under the laws of 
is Territory. No article or species of property mentioned in 
is section is exempt from execution issued upon a judgment 
covered for its price, or upon a mortgage thereon. 

For exemption of homesteads see "Homesteads." 



CHAPTER X. 

REDEMPTION, ETC. 

By whom real property may be redeemed and when. 
Proceedings supplementary to execution. 
Costs. 

Security for costs. 

Statute regarding each of the above is same as in 
alifornia. 
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CHAPTER XI. 

APPEALS. 

Appeals to Supreme Court from a District Court. 
Within what time appeals may be taken: 

1. From a final judgment in an action or special pr 
ing commenced in the Court in which the same is ren 
within one year after the entry of judgment. But an < 
tion to the decision or verdict, on the ground that it is nc 
ported by the evidence, cannot be reviewed on an appeal 
the judgment, unless the appeal is taken within sixty 
after the rendition of the judgment. 

2. From a judgment rendered on an appeal from i 
ferior Court, within ninety days after the entry of 
judgment. 

3. From an order granting or refusing a new trial; 
an order granting or dissolving an injunction; from an 
refusing to grant or dissolve an injunction; from an orde 
solving or refusing to dissolve an attachment; from an 
granting or refusing to grant a change of the place of 
from any special order made after the final judgment, and 
an interlocutory judgment in actions for partition of real 
erty, within sixty days after the order or interlocutory 
ment is made and entered in the minutes of the Court, oi 
with the clerk. 

An appeal is taken by filing with the clerk of the Co^ 
which the judgment or order appealed from is entered, a : 
stating the appeal from the same, or some specific part tt 
and serving a similar notice on the adverse party or his 
ney. The order of service is immaterial, but the appeal 
effectual for any purpose unless within five days after s< 
of the notice of appeal, an undertaking be filed, or a d 
of money be made with the clerk, as hereinafter provide 
the undertaking be waived by the adverse party in writi 

The undertaking on appeal must be in writing, and 
be executed on the part of the appellant by at leasl 
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ireties, to the effect that the appellant will pay all damages 
ad costs which may be awarded against him on the 
ppeal, or on a dismissal thereof, not exceeding three hundred 
ollars; or that sum must be deposited with the clerk with 
'horn the judgment or order was entered, to abide the event of 
le appeal. 

If the appeal be from a judgment or order directing the 
ayment of money, it does not stay the execution uf the judg- 
ment or order, unless a written undertaking be executed on 
lie part of the appellant, by two or more sureties, to the effect 
tiat they are bound in double the amount named in the judg- 
lent or order; that if the judgment or order appealed from, or 
ny part thereof, be affirmed, or the appeal be dismissed, the 
ppellant will pay the amount directed to be paid by the judg- 
lent or order, or the part of such amount as to which the 
adgment or order is affirmed, if affirmed only in part, and all 
amages and costs which may be awarded against the appellant 
pon the appeal; and that if the appellant does not make such 
layment within thirty days after the filing of the remittitur 
rom the Supreme Court, in the Court from which the appeal 
3 taken, judgment may be entered on motion of the respond- 
nt in his favor against the sureties, for such amount, together 
rith the interest that may be due thereon, and the damages 
nd costs which may be awarded against the appellant upon 
he appeal. If the judgment or order appealed from be for a 
;reater amount than two thousand dollars, and the sureties do 
tot state in their affidavits of justification accompanying the 
indertaking, that they are each worth the sum specified in the 
indertaking, the stipulation may be that the judgment to be 
ntered against the sureties shall be for such amounts only as 
ii their affidavits they may state that they are severally worth, 
md judgment may be entered against the sureties by the Court 
rom which the appeal is taken, pursuant to the stipulations 
herein designated. When the judgment or order appealed 
'rom is made payable in a specified kind of money or currency, 
he judgment entered against the sureties upon the undertaking 
nust be made payable in the same kind of money or currency. 
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When an appeal is perfected, it stays all further pre 
ings in the Court below, upon the judgment or order app 
from, or upon the matters embraced therein, and releases 
levy property which has been levied upon under exec 
issued upon such judgment 

The adverse party may except to the sufficiency o: 
sureties to the undertakings on appeal. 

The foregoing provisions in regard to appeals do not i 
to appeals to the County Court from Justices' or Police C< 

Appeals from Probate Courts to District Cour 
Probate Matters. 

An appeal may be taken to the District Court of the cc 
from a judgment or order of the Probate Court in pn 
matters: 

1. Granting or refusing, or revoking letters testamen 
or of administration, or of guardianship. 

2. Admitting, or refusing to admit, a will to probate. 

3. Against or in favor of the validity of a will, or revc 
the probate thereof. 

4. Against or in favor of setting apart property, or i 
ing an allowance for a widow or child. 

5. Against or in favor of directing the partition, sa 
conveyance of real property. 

6. Settling an account of an executor, or administrate 
guardian. 

7. Refusing, allowing, or directing the distribution or 
tition of an estate, or any part thereof, or the payment 
debt, claim, legacy, or distributive share. 

8. Confirming a report of an appraiser setting apart 
homestead. 

Appeals from Probate and Justices' Courts tc 
District Courts. 

Any party dissatisfied with a judgment rendered in a 
action in a Probate or Justices Court may appeal therefro- 



Digitized by 



Google 



hap. 11] 



Idaho. 



225 



ie District Court of the county, at any time within thirty 
iys after the rendition of the judgment. 

Parties appealing on questions of law alone, must prepare a 
atement for the Justice or Judge. When the appeal is taken 
i questions of fact, or questions of both law and fact, no state - 
ent need be made, but the action must be tried anew in the 
istrict Court. 

An appeal from a Justice's or Probate Court is not effectual 
r any purpose, unless an undertaking be filed, with two or 
ore sureties, in the sum of one hundred dollars, for the pay- 
ent of the costs on the appeal ; or if a stay of the proceedings 

claimed, in a sum equal to twice the amount of the judg- 
3nt, including costs, when the judgment is for the payment 

money; cfr twice the value of the property, including Costs, 
lien the judgment is for the recovery of specific personal 
operty; and must be conditioned, when the action is for the 
covery of money, that the appellant will pay the amount of 
e judgment appealed from, and all costs, if the appeal be 
ithdrawn or dismissed, or the amount of any judgment and 
I costs that may be recovered against him in the District 
3urt. When the action is for the recovery of specific personal 
operty, the undertaking must be conditioned that the appel- 
Qt will pay the judgment and costs appealed from, and obey 
e order of the Court made therein, if the appeal be withdrawn 

dismissed, or any judgment and costs that may be recovered 
;ainst him in said action in the District Court, and will obey 
ly order made by the Court therein. A deposit of the amount 

the judgment, including all costs, appealed from, or of the 
Jue of the property, including all costs, in actions for the re- 
very of specific personal property, with the Justice or Judge, 

equivalent to the filing of the undertaking. The adverse 
»rty may except to the sufficiency of the sureties within five 
ys after the filing of the undertaking; and unless they or 
her sureties justify before the Justice or Judge before whom 
e appeal is taken, within five days thereafter, upon notice to 
e adverse party, to the amounts stated in their affidavits,. 
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the appeal must be. regarded as if no such undertakin 
been given. 

On filing the above undertaking, execution must be s 
For a failure to prosecute an appeal, or unnecessary de 
bringing it to a hearing, the District Court, after notio 
order the appeal to be dismissed. 



CHAPTER XIL 

LIENS. 

Of the enforcement of liens. • 

Every person performing labor upon, or furnishing i 
ials to be used in the construction, alteration, or repair c 
mining claim, building, wharf, bridge, ditch, flume, t 
fence, machinery, railroad, wagon-road, aqueduct to 
hydraulic power, or any other structure, or who performs 
in any mining claim, has a lien upon the same for his w< 
labor done or materials furnished by each, respectively, ^ 
er done or furnished at the instance of the owner of the 
ing or other improvement, or his agent, but the agg 
amount of such liens must not exceed the amount whi< 
owner would be otherwise liable for. 

Any sub-contractor, material-man, laborer, or other ] 
performing labor or furnishing materials for a contractc 
is entitled to a lien under the provisions above stated, m 
any time, serve upon the owner or his agent, or the perse 
ploying the contractor, written notice of the amount du 
for such labor or materials, and such sub-contractor, ma 
man, laborer or other person, may have a lien for such ai 
but not exceeding the amount then or thereafter due 
contractor from such owner, or person employing him, 
the contract. And any person furnishing materials, o 
forming labor for a sub-contractor, may by like notice i 
contractor be subrogated to the rights of such sub-conti 
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Any person who, at the request of the owner of any lot in 
y incorporated city or town, grades, fills in, or otherwise 
proves the same, or the street in front of, or adjoining the 
ne, has a lien upon such lot for his work done and materials 
rnished. 

The land upon which any building, improvement, or struc- 
re is constructed, together with a convenient space about the 
ne, or so much as may be required for the convenient use and 
jupation thereof, to be determined by the Court on render- 
y judgment, is also subject to the lien, if, at the commence- 
>nt of the work, or of the furnishing of the materials for the 
ne, the land belonged to the person who caused said build- 
;, improvement, or structure to be constructed, altered, or 
paired; but if such person owned less than a fee simple es- 
te in such land, then only his intersst therein is subject to 
eh lien. 

Such liens are preferred to any lien, mortgage or other in- 
rabrance which may have attached subsequent to the time 
len the building, improvement or structure was commenced, 
>rk done, or materials were commenced to be furnished ; also, 
any lien, mortgage or other incumbrance, of which the lien- 
lder had no notice, and which was unrecorded at the time 
3 building, improvement or structure was commenced, work 
oe, or the materials were commenced to be furnished. 

Every original contractor, within sixty days after the com- 
mon of his contract, and every person, save the original 
ntractor, claiming the benefit of this chapter, must, within 
irty days after the completion of any building, improve- 
int or structure, or after the completion of the alteration or 
Dair thereof, or the performance of any labor in a mining 
im, file for record with the county recorder of the county 
which such property, or some part thereof, is situated, a 
im containing a statement of his demand, after deducting 

just credits and off-sets, with the name of the owner or re- 
ted owner, if known, and also the name of the person by 
lom he was employed, or to whom he furnished the mater- 
s' with a statement of the terms, time given, and conditions 
his contract, and also a description of the property to be 



Digitized by 



Google 



228 Idaho. [] 

charged with the lien, sufficient for identification, which 
must be verified by the oath of himself or of some other j 

The lien does not bind any building, mining claim, im 
ment or structure, for a longer period than ninety days 
the same has been filed, unless proceedings be commence 
proper Court within that time to enforce the same; o 
credit be given, then ninety days after the expiration oi 
credit; but no lien continues in force for a longer time 
two years from the time the work is completed, by any 
ment to give credit. 

In every case in which different liens are asserted a 
any property, the Court in the judgment must decla 
rank of each lien or class of liens, which shall be in tl 
lowing order, viz.: First, All persons other than the oi 
contractors and Bub-contractors. Second, The sub-contr 
Third, The original contractors. And the proceeds of th 
of the property must be applied to each lien or class of 
in the order of its rank; and whenever, on the sale of th 
perty subject to the lien, there is a deficiency of proceeds 3 
ment may be docketed for the deficiency. 

Any number of persons claiming liens may join in the 
action, and when separate actions are commenced, the 
may consolidate them. The Court may also allow, as p 
the costs, the moneys paid for filing and recording th( 
Nothing contained in this title shall be construed to imp 
affect the right of any person to whom any debt may t 
for work done or materials furnished, to maintain a pe 
action to recover such debt against the person liable the: 



CHAPTER XIH. 

ESTATES OP DECEASED PERSONS. 

Order of persons entitled to administer: 
1. The surviving husband or wife, or some competer 
son whom he or she may request to have appointed. 
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2. The children. 

3. The father or mother. 

4. The brothers. 

5. The sisters. 

6. The grandchildren. 

7. The next of kin entitled to share in the distribution of 
ie estate. 

8. Any of the kindred. 

9. The public administrator. 

10. The creditors. 

11. Any person legally competent. 

If the decedent was a member of a partnership at the time 
■ his decease, the surviving partner must in no case be ap- 
)inted administrator of the estate. 

Of several persons claiming and equally entitled to admin- 
fcer, males must be preferred to females, and relatives of the 
hole to those of half blood. 

When there are several persons equally entitled to the ad- 
linistration, the Court may grant letters to one or more of 
lem; and when a creditor is claiming letters the Court may, 
i its discretion, at the request of another creditor, grant letters 
> any other person legally competent. 

No person is competent to serve as administrator or admin- 
tratrix who is: 

1. Not a bona fide resident of the Territory. 

2. Under the age of majority. 

3. Convicted of an infamous crime. 

4. Adjudged by the Court incompetent to execute the 
uties of the trust by reason of drunkenness, improvidence, or 
r ant of understanding or integrity. 

A married woman must not be appointed administratrix. 

Letters of administration must be granted to any applicant, 
bough it appears that there are other persons having better 
ights to the administration, when such persons fail to appear 
nd claim the issuing of letters to themselves. 

The administrator must give bonds, with two or more suffi- 
ient sureties, to be approved by the probate Judge, the pen- 
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alty to be not less than twice the value of the personal pi 
ty, and twice the probable value of the annual rents, p 
and issues of the real property ; additional bonds may t 
quired when a sale of real estate is ordered. 

When a person dies leaving a widow or minor chi 
until letters are granted and the inventory is returned, 
are entitled to remain in possession of the homestead, c 
wearing apparel of the family, and of all the household i 
ture of the decedent, and are also entitled to a reasonable 
vision for their support, to be allowed by the probate Jud 

The Court or probate Judge may set apart for the u 
the surviving husband or wife, or the minor children o 
decedent, all property exempt from execution, including 
homestead selected, designated and recorded. If no home 
has been selected, designated and recorded, the Judge o 
Court must select, designate, set apart and cause to be re 
ed, a homestead for the use of the persons before named. 

If the amount set apart be insufficient for the suppc 
the widow and children, or either, the Probate Court or J 
must make such reasonable allowance out of the estate as 
be necessary for the maintenance of the family, accordii 
their circumstances, during the progress of the settleme: 
the estate; which, in case of an insolvent estate, must n< 
longer than one year after granting of letters. 

If on the return of the inventory of the estate of an i 
tate, it appears that the value of the whole estate does no 
ceed the sum of fifteen hundred dollars, it must be assign* 
the use of the widow and minor child or children, after 
ment of the expenses of his last illness, funeral charges, 
the expenses of the administration. 

If it appear that the value of the whole estate does no 
ceed the sum of fifteen hundred dollars, there may be a 
mary administration of the estate, and an order of distrib 
at the end of six months after the issuing of letters. 

Claims against the estate must be presented to the e: 
tor or administrator within the time specified in the noti< 
creditors, requesting them to present their claims; when 
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lue of the estate exceeds fifteen hundred dollars, the time 
pressed in the notice must be ten months; when it does not 
eeed fifteen hundred dollars, four months. If a claim be not 
rented within the time limited in the notice, it is barred 
ever; except where it is made to appear, by the affidavit of 
) claimant, to the satisfaction of the executor or administra- 
', and the probate Judge, that the claimant had no notice, by 
tson of being out of the Territory, it may be presented at 
y time before a decree of distribution is entered. 

Every claim which is due whqn presented to the adminis- 
ter must be supported by the affidavit of the claimant, or 
ae one in his behalf, that the amount is justly due, that no 
jrments have been made thereon which are not credited, and 
bt there are no off-sets to the same, to the knowledge of the 
imant or affiant. If the claim be not due when presented, 
be contingent, the particulars of such claim must be stated. 
tien the affidavit is made by a person other than the claimant, 
must set forth in the affidavit the reason why it is not 
ide by the claimant. The oath may be taken by any officer 
fchorized to administer oaths. The executor or administrator 
ly also require satisfactory vouchers or proofs to be produced 
support of the claim. If the estate be insolvent, no greater 
ie of interest shall be allowed upon any claim, after the first 
blication of notice to creditors, than seven per cent 

When a claim, accompanied by the affidavit required as 
>resaid, is presented to the executor or administrator, he 
ist endorse thereon his allowance or rejection, with the day 
d date thereof. If he allows the claim, it must be presented 
the probate Judge for his approval, who must, in the same 
inner, endorse upon it his allowance or rejection. If the ex- 
ltor or administrator, or Judge, refuse or neglect to endorse 
sh allowance or rejection, for ten days after the claim has 
en presented to him, such refusal or neglect is equivalent to 
•ejection on the tenth day; and if the presentation be made 

a notary, the certificate of such notary, under seal, is prima 
lie evidence of such presentation and rejection. If the claim 

presented to the executor or administrator before the expir- 



Digitized by 



Google 



282 Idaho. [I 

ation of the time limited for the presentation of claim 
same is presented in time, though acted upon by the exe 
or administrator, and by the Judge, after the expirati 
such time. If a claim be payable in a particular kind of n 
or currency, it shall, if allowed, be payable only in such n 
or currency. 

Every claim allowed by the executor or administratoi 
approved by the probate Judge, or a copy thereof, must, v 
thirty days thereafter, be tiled in the Probate Court. 

If the claim is founded on a bond, bill, note, or any 
instrument, a copy of such instrument must accompan 
claim, and the original instrument must be exhibited i 
manded, unless it be lost or destroyed; in which case the c 
ant must accompany his claim by his affidavit, contain 
copy or particular description of such instrument, and sta 
loss or destruction. Book accounts should be made out i 
tail, and attached to the affidavit in proof of claim. J 
claim, or any part thereof, is secured by a mortgage or 
lien which has been recorded in the office of the recorder ( 
county in which the land affected by it lies, it is sufficie 
describe the mortgage or lien, and refer to the date, vo 
and page of its record. A judgment for the recovery of n 
must be presented to the executor or administrator lik 
other claim. A rejected claim must be sued for within 
months from date of its rejection, if it be then due, or \* 
two months after it becomes due; otherwise the claim i 
ever barred. 

Claims barred by the statute of limitation must n 
allowed. No holder of any claim against an estate shall i 
tain any action thereon, unless the claim is first present 
the executor or administrator. 

A judgment rendered against a decedent dying after v< 
or decision on an issue of fact, but before judgment is ren< 
thereon, is not a lien on the real property of the decedeni 
is payable in the due course of administration. 

A judgment rendered against an executor or administi 
upon any claim for money against the estate, only establ 
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e claim in the same manner as if it had been duly allowed, 
d the judgment must be that the executor or administrator 
y, in due course of administration, the amount ascertained to 
due. A certified copy of the judgment must be filed in the 
obate Court. No execution must issue upon such judgment, 
d no lien is created. 

Every executor or administrator must render a full account 
d a report of his administration at the expiration of one year 
>m the time of his appointment • 

Upon the settlement of the accounts at the end of the year 
required, the Court must make an order for the payment of 
b debts, as the circumstances of the estate require. 

The debts of the estate must be paid in the following 
ier: 

1. Funeral expenses. 

2. The expenses of the last sickness. 

3. Debts having preference by the laws of the United 
ates. 

4. Judgments rendered against the decedent in his life- 
ae, and mortgages in the order of their date. 

5. All other demands against the estate. 

The preference given to a mortgage only extends to the 
oceeds of the property mortgaged. If there is a deficiency 
must be classed with the other demands against the estate. 



CHAPTER XIV. 

SUCCESSION. 

Succession is the coming in of another to take the proper- 
of ohe who dies without disposing of it by will. 

The property, both real and personal, of one who dies with- 
t disposing of it by will, passes to the heirs of the intestate, 
bject to the control of the Probate Court, and to the posses- 
>n of any administrator appointed by that Court for the 
irposes of administration. 
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When any person having title to any estate not oth 
limited by marriage contract, dies without disposing < 
estate by will, it is succeeded to and must be distribute 
less otherwise expressly provided in this Code, subject 
payment of his debts in the following manner: 

1. If the decedent leave a surviving husband or wii 
only one child, or the lawful issue of one child, in equal 
to the surviving husband, or wife and child, or issue o 
$hild. If the decedent leave a surviving husband or wii 
more than one child living, or one child living and the 
issue of one or more deceased children, one-third to the s 
ing husband or wife, and the remainder in equal shares 
children, and to the lawful issue of any deceased child, b; 
of representation ; but if there be no child of the decede: 
ing at his death, the remainder goes to all of his lineal de 
ants ; and if all of the descendants are in the same deg 
kindred to the decedent, they share equally, otherwis< 
take according to the right of representation. If the de 
leave no surviving husband or wife, but leave issue, the 
estate goes to such issue; and if such issue consists oi 
than one child living, and the lawful issue of one or mc 
ceased children, then the estate goes in equal shares, 
children living, or to the child living, and the issue of t 
ceased child or children by right of representation. 

2. If the decedent leave no issue, the estate goes, oi 
to the surviving husband or wife and the other half 
decedent's father and mother in equal shares, and if eit 
dead, the whole of said half goes to the other; if there 
father or mother, one-half goes in equal shares to the bi 
and sisters of the decedent, and to the children of any de 
brother or sister by right of representation. If the de 
leave no issue, nor husband, nor wife, the estate must gc 
father and mother, in equal shares, or if either be dead, i 
the other. 

3. If there be neither issue, husband, wife, fath< 
mother, then in equal shares to the brothers and sisters 
decedent, and to the children of any deceased brother oi 
by right of representation. 
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4. If the decedent leaves a surviving husband or wife, and 
neither issue, father, mother, brother, nor sister, the whole 
estate goes to the surviving husband or wife. 

5. If the decedent leave neither issue, husband, wife, 
father, mother, brother, nor sister, the estate must go to the 
next of kin in equal degree, excepting that when there are 
two or more collateral kindred in equal degree, but claiming 
through different ancestors, those who claim through the nearest 
ancestors must be preferred to those claiming through an 
ancestor more remote. 

6. If the decedent leave several children, or one child, and 
the issue of one or more children, and any such surviving child 
dies under age, and not having been married, all the estate that 
came to the deceased child by inheritance from such decedent 
descends in equal shares to the other children of the same 
parent, and to the issue of any such other children who are 
dead, by right of representation. 

7. If at the death of such child, who dies under age, not 
having been married, all the other children of his parents are 
also dead, and any of them have left issue, the estate that came 
to such child by inheritance from his parents descends to the 
issue of all other children of the same parent; and if all the 
issues are in the same degree of kindred to the child, they 
share the estate equally, otherwise they take according to the 
right of representation. 

8. If the decedent be a widow or widower, and leave no kin- 
dred, and the estate, or any portion thereof, was common prop- 
erty of such decedent, and his or her deceased spouse, while 
such spouse was living, 'such common property shall go to the 
father of such deceased spouse, or if he be dead to the mother. 
If there be no father nor mother, then such property shall go 
to the brothers and sisters of such deceased spouse in equal 
shares, and to the lawful issue of any deceased brother or sister 
of such deceased spouse, by right of representation. 

9. If the decedent leave no husband, wife or kindred, and 
there be no heirs to take his estate, or any portion thereof, un- 
der subdivision eight of this section, the same shall be paid 
into the Territorial Treasury for the support of common schools. 
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The above provisions, as to the inheritance of the hua 
and wife from each other, apply only to the separate pro] 
of the decedents. 

Upon the death of the wife, the entire community proj 
without administration, belongs to the surviving husbanc 
cept such portion thereof as may have been set apart to h 
judicial decree, for her support and maintenance, which pc 
is subject to her testamentary disposition, and in the ab 
of such disposition goes to her descendents or heirs, excl 
of her husband. 

Upon the death of the husband, one-half of the commi 
property goes to the surviving wife, and the other half is 
ject to the testamentary disposition of the husband, and i 
absence of such disposition goes to his descendants, equal 
such descendants are in the same degree of kindred to th 
cedent; otherwise, according to the right of represents 
and in the absence of both such dispositions, and such des 
ants, is subject to distribution in the same manner as the s 
ate property of the husband. In case of the dissolution c 
community by the death of the husband, the entire commi 
property is equally subject to his debts, the family allo'w 
«,nd the charges and expenses of administration. 

Every illegitimate child is an heir of the person who, in 
ing, signed in the presence of a competent witness, acki 
edges himself to be the father of such child; and in all ca 
an heir of his mother, and inherits his or her estate, in i 
or in part, as the case may be, in the same manner as if h 
been born in lawful wedlock; but he does not represen 
father or mother by inheriting any part of the estate of I 
her kindred, either lineal or collateral, unless, before his ( 
his parents shall have inter-married, and his father, after 
marriage, acknowledges him as his child, or adopts him 
his family, in which case such child and all the legitimate 
dren are considered brothers and sisters, and on the dea 
either of them intestate, and without issue, the others ir 
his estate, and are heirs as hereinbefore provided, in like 
ner as if all the children had been legitimate; saving t 
father and mother respectively their rights in the estates 
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ie children in like manner as if all had been legitimate. The 
sue of all marriages null in law, or dissolved by divorce, are 
gitimate. 

If an illegitimate child, who has not been acknowledged or 
lopted by his father, dies intestate, without lawful issue, hia 
tate goes to his mother, or in case of her decease, to her heirs 
law. 



CHAPTER XV. 
HOMESTEADS. 

The homestead consists of the dwelling-house in which the- 
limant resides, and the land on which the same is situated, 
lected as hereinafter provided: 

Homesteads may be selected and claimed. 

1. Of not exceeding five thousand dollars in value, by any 
ad of a family. 

2. Of not exceeding one thousand dollars in value, by any 
her person. 

The phrase "head of a family," as used in this title, includes, 
thin its meaning : 

First — The husband or wife when the claimant is a mar- 
id person. 

Second — Every person who has residing on the premises 
th him or her, and under his or her care and maintenance, 
her: 

1. His or her minor child, or the minor child of his or 
r deceased wife or husband. 

2. A minor brother or sister, or the minor child of a de- 
mised brother or sister. 

3. A father, mother, grandfather or grandmother. 

4. The father, mother, grandfather, or grandmother of a 
ceased husband or wife. 

5. An unmarried sister, or any other of the relatives, 
jntioned who have attained the age of majority, and are un- 
le to support themselves.* 
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The declaration of homestead must be executed, acki 
edged, and duly recorded in the office of the recorder o 
county in which the land is situated. From and aftei 
time the declaration is filed for record, the premises th 
described constitute a homestead. 

The homestead is exempt from execution or forced 
except in satisfaction of judgments obtained: 

1. Before the declaration of homestead was filed for re 
and which constitute liens upon the premises, or in an a 
in which an attachment was levied upon the premises I 
the filing of such dclaration. 

2. On debts secured by mechanics 1 , laborers' or ver 
liens upon the premises. 

3. On debts secured by mortgages upon the prec 
executed and acknowledged by the husband and wife, c 
unmarried claimant. 

4. On debts secured by mortgages upon the pren 
executed and recorded before the declaration of homestead 
filed for record. 

The homestead of a married person cannot be convey 
incumbered, unless the instrument is executed and acknowle 
by both husband and wife. 

If the. homestead exceed in value the amount of 
homestead exemption, the excess may be reached on execu 
but the property must first be appraised, upon applicatic 
the county Judge. 

The homestead may be abandoned by filing in the < 
where the declaration is filed a declaration of abandonr 
duly executed. 



CHAPTER XVI. 

CORPORATIONS. 

The provisions of our corporation law are simila 
California. 
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CHAPTER XVH. 
ACKNOWLEDGMENTS. 

The proof or acknowledgment of an instrument may be 
aade at any place within this Territory, before a Justice or 
)lerk of the Supreme Court. 

The proof or acknowledgment of an instrument may be 
lade in this Territory within the city, county or district for 
rhich the officer was elected or appointed, before either: 

1. A Judge or Clerk of a Court of record; or, 

2. A County Recorder; or, 

3. A Notary Public; or, 

4. A Justice of the Peace. 

The proof or acknowledgment of an instrument may be 
aade without this Territory, but within the United States, 
nd within the jurisdiction of the officer, before either: 

1. A Justice, Judge, or Clerk of any Court of Record of 
he United States; or, 

2. A Justice, Judge, or Clerk of any Court of Record of 
my State or Territory; or, 

3. A Commissioner appointed by the Governor of this 
rerritory for that purpose; or, 

4. A Notary Public; or, 

5. Any other officer of the State or Territory where the 
he acknowledgment is made, authorized by its laws to take 
luch proof or acknowledgment. 

The proof or acknowledgment of an instrument may be 
nade without the United States, before either: 

1. A minister, commissioner, or charge d'affairs of the 
CTnited States, resident and accredited in the country where 
ihe proof or acknowledgment is made; or, 

2. A consul or vice-consul of the United States, resident 
n the country where the proof or acknowledgment is made; or, 
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3. A Judge of a Court of Record of the county ^ 
the proof or acknowledgment is made; or, 

4. Commissioners appointed for such purposes b 
Governor of the Territory pursuant to statute; or, 

5. A Notary Public. 

If any of the above named officers are authorized by 1 
appoint a deputy, the acknowledgment or proof may be 
by such deputy in the name of his principal. 

The acknowledgment of an instrument must not be i 
unless the officer taking it knows, or has satisfactory evi< 
on the oath or affirmation of a credible witness, that th* 
son making such acknowledgment is the individual w 
described in and who executed the instrument; or if exe 
by a corporation, that the person making such acknov 
ment is the president or secretary of such corporation. 

The acknowledgment of a married woman to an ii 
ment purporting to be executed by her must not be t 
unless she is made acquainted by the officer with the cor 
of the instrument on an examination without the heari 
her husband; nor certified, unless she thereupon acknowl 
to the officer that she executed the instrument, and tha 
does not wish to retract such execution. 

Officers must authenticate their certificates by afl 
thereto their signatures, followed by the names of their o 
also, their seals of office, if by the laws of the State or coi 
where the acknowledgment or proof is taken, or by autl 
of which they are acting, they ar§ required to have official 

The certificate of proof or acknowledgment, if made I 
a Justice of the Peace, when used in any county other 
that in which he resides, must be accompanied by a certi 
under the hand and seal of the Clerk of the county in "\ 
the Justice resides, setting forth that such Justice, at the ti 
taking such proof or acknowledgment, was authorized to 
the same, and that the Clerk is acquainted with his 1 
writing, and believes that the signature to the original a 
cate is genuine. 
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CHAPTER XVm. 

DEPOSITIONS. 

The testimony of a witness out of the Territory may be 
en by deposition in an action at any time after the service 
summons, or the appearance of the defendant; and in a 
cial proceeding, at any time after a question of fact lias 
sen therein. The testimony of any person in this Territory 
ipetent to testify as a witness may be taken in a civil action 
my time after the service of summons, or the appearance of 
defendant; and in a special proceeding, after a question of 
bhas arisen therein; but such deposition shall be used only 
en it shall appear at the time the same is offered for use: 

1. That the witness resides out of the county in which the 
ion or proceeding is pending, or is absent therefrom; or, 

2. That the witness is unable to attend Court on account 
ige, infirmity, imprisonment or death. 

The deposition of a witness out of this Territory may be 
en upon commission issued from the Court, under the seal 
he Court, upon an order of the Judge or Court, or Probate 
Ige, on the application of either party, upon five days pre- 
us notice to the other. If issued to any place within the 
ited States, it may be directed to a person agreed upon by 
parties, or if they do not agree, to any Judge or Justice of 
Peace, or person named as commissioner by the Court or 
Ige issuing it. If issued to any country out of the United 
tes, it may be directed to a minister, embassador, consul, 
3-consul, or consular-agent of the United States in such 
ntry, or to any person agreed upon by the parties. 
Such proper interrogatories, direct and cross, as the respec- 
i parties may prepare to be settled, if the parties disagree 
io their form, by the Judge or officer granting the order for 
commission, at a day fixed in the order, may be annexed 
the commission; or, when the parties agree to that mode, 
examination may be without written interrogatories. 
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The commission must authorize the commissioner to i 
ister an oath to the witness, and to take his deposition 
swer to the interrogatories; or, when the examination ii 
out interrogatories, in respect to the question in dispu 
to certifiy the deposition to the Court in a sealed en 
directed to the Clerk or other person designated or 
upon, and forwarded to him by mail or other usual chai 
conveyance. 



CHAPTER XIX. 
JUDICIAL RECORDS. 

A judicial record is the record or official entry or p 
ings in a Court of justice, or of the official act of a j 
officer, in an action or special proceeding. 

A judicial record of this Territory, or of the United 
may be proved by the production of the original, or i 
thereof, certified by the Clerk or other person having th 
custody thereof. That of a State or other Territory i 
proved by the attestation of the Clerk and the seal 
Court annexed, if there be a Clerk and seal, together 
certificate of the Chief Judge or Presiding Magistrate, tl 
attestation is in due form. A judicial record of a : 
country may be proved by the attestation of the Clerl 
the seal of the Court annexed, if there be a Clerk or sea 
the legal keeper of the record, with the seal of his off 
nexed, if these be a seal, together with a certificate 
Chief Judge or Presiding Magistrate, that the person i 
the attestation is the Clerk of the Court, or the legal ke 
the record, and, in either case, that the signature of su( 
son is genuine, and that the attestation is in due form 
signature of the Chief Judge or Presiding Magistrate, re 
authenticated by the certificate of the minister or emba 
or a consul, vice-consul, or consular agent of the United 
in such foreign country. 
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A copy of the judicial record of a foreign country is also 
nissible in evidence upon proof: 

1. That the copy offered has been compared by the witness 
th the original, and is an exact transcript of the whole of it. 

2. That such original was in the custody of the Clerk of 
\ Court or other legal keeper of the same; and, 

3. That the copy is duly attested by a seal which is proved 
be the seal of the Court where the record remains, if it be 
\ record of a Court, or if there be no such seal, or if it be 
i a record of a Court, by the signature of the legal keeper 
the original 



CHAPTER XX. 

SPECIAL PARTNERSHIP. 

Special partnerships for the transaction of mercantile, 
chanical, mining or manufacturing business may be formed, 
i not for the purpose of banking or insurance. 
No such partnership shall be deemed to have been formed 
a\ a certificate which shall contain the name or firm under 
ich said partnership is to be conducted, the names and 
pective places of residence of all the general and special 
tners, distinguishing who are general and who are special 
tners, the amount of capital which each special partner has 
tributed to the capital stock, the general nature of the 
siness to be transacted, the time when the partnership is to 
lmence and terminate, shall be made and severally signed 
I acknowledged by all the partners, before an officer 
horized to take acknowledgment of deeds, and recorded in 
office of the Recorder of the county in which the principal 
ce of business of the partnership is located. If there shall 
a place of business in different counties, said certificate shall 
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be recorded in each of such counties; a copy of such cei 
shall be published three successive weeks in the county 
the principal place of business is located. 

Any false statement in the certificate makes all the p 
liable as general partners. 

The special partners shall not be personally liable f 
debts of the partnership, except their names be used : 
firm with their consent or privity, or shall personalis 
any contract respecting the concerns of the partnershi 
any person except the general partner. 



CHAPTER XXI. 
CHATTEL MORTGAGES. 

Chattel mortgages may be had upon all property, gc 
chattels not defined by statute to be real estate. 

A chattel mortgage is void as against creditors of thi 
gagor, and subsequent purchasers and incumbrances 
property in good faith and for value; unless, 

1. It is accompanied by the affidavit of the mo 
that it is made in good faith, and without any design 
der, delay or defraud creditors. 

2. It is acknowledged or proved, certified and recoi 
like manner as grants of real property. 

If the mortgagor of any personal property mortg* 
pursuance of the provisions of this chapter, while sucl 
gage remains unsatisfied, in whole or in part, willfully r 
from the county or counties where the mortgage is re 
destroys, cancels, sells, or in any manner disposes of th< 
erty mortgaged, or any part thereof, without consent 
holder of said mortgage, is guilty of larceny, and such 
transfer is void. 
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CHAPTER XXTT. 

INTEREST. 

Parties may agree in writing for the payment of any rate 
interest on money due or to become due on any contract 
exceeding the sum of one and one-half per cent, per month; 
7 judgment on said contract bears ten per cent, per annum. 
y violation by charging a greater rate of interest than 
>ve specified works a forfeiture of ten cents on the hun- 
d by the year for the benefit of the school fund. 
The plaintiff is entitled to judgment on such contracts for 
principal sum less all payments of principal or interest 
retofore made, and without interest or costs. The Court 
st enter judgment in said action for ten per cent, per 
mm upon the entire principal of said contract against the 
endant in favor of the Territory, for the use of the school 
id of the county, whether the unlawful interest is contested 
not. 



CHAPTER XXm. 

OP PROCEEDINGS IN INSOLVENCY. 

Every insolvent debtor may, upon compliance with the pro- 
ions of this title, be discharged from his debts and liabilities. 
An insolvent debtor, owing debts exceeding in amount the 
n of three hundred dollars, may apply by petition to the 
strict Court of the county in which he has resided for six 
nths next preceding the filing of his petition, to be dis- 
trged from his debts and liabilities. In his petition he must 
forth his place of residence, his inability to pay all his debts 
full, his willingness to surrender all his estate and effects for 
> benefit of his creditors, and his desire to obtain a discharge 
m his deb.ts and liabilities, and must annex thereto a sched- 
■ and inventory and valuation in compliance with the pro- 
ions of this title. The filing of such petition is an act of in- 
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solvency, and thereupon such petitioner must be adjudg 
insolvent debtor. The petition, schedule and inventor 
be verified by the affidavit of the petitioner annexed the 

Upon receiving and filing such petition, schedule a 
ventory, the Court or the Judge thereof, must make ai 
declaring the petitioner insolvent, and directing the Sh 
the county to take possession of all the estate, real an 
sonal, of the debtor, except such as may be by law e 
from execution, and of all his deeds, vouchers, books of a 
and papers, and to keep the same safely until the appoii 
of an assignee. Such order must further forbid the pa 
of any debts, and the delivery of any property belong 
such debtor, to him, or for his use, and the transfer 
property by him; and must further appoint a time anc 
for a meeting of the creditors to prove their debts and 
one or more assignees of the estate, which must not 
than thirty days after the making of said order, and sh* 
ignate a newspaper or newspapers of general circulat 
which publication thereof must be made. Upon the gi 
of said order, all proceedings against the said insolve 
stayed. 

The Clerk of Court shall publish a copy of said ord 
serve the same through the U. S. mail, postage prej 
personally, on all creditors named in the schedule. At 8 
ing. of the creditors in open Court, those creditors wh 
proven their claims must proceed to elect one assigne 
must be a resident of the county where the insolvent 
or has carried on business. The opinion of a majo 
amount of claims must prevail. 

If the creditors fail to appoint an assignee at the tin* 
or if the assignee fails to qualify, the Court or Judg 
appoint and fix the amount of bonds. 

The Assignee has Power. 

1. To sue in his own name, and recover all the 
debts, and things in action, belonging or due to such < 
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d no set-off or counter claim must be allowed* in any such 
it for any debt, unless it was owing to such creditor by such 
btor at the time of the adjudication of his insolvency. 

2. To take into his possession all the estate of such debt- 
except property exempt by law from execution, whether 

livered to him or afterwards discovered, and all books, 
achers, evidences of indebtedness, and securities belonging 
the same. 

3. From time to time to sell at public auction all the es- 
,e, real and personal, vested in him as such assignee, as or- 
red by the Court. 

4. On such sales to execute the necessary conveyances 
d bills of sale. 

5. To redeem all valid mortgages and conditional con- 
icts, and all valid pledges of personal property, and to sat- 
y any judgments which may be an incumbrance on any pro- 
rty sold by him, or to sell such property subject to such 
>rtgage, contracts, pledges or judgments. 

6. To settle all matters and accounts between such debtor 
d his debtors, subject to the approval of the Court. 

7. Under the order of the Court appointing him, to com- 
npound with any person indebted to such debtor, and 
sreupon to discharge all demands against such person. 

8. To have and recover from any person receiving a 
iveyance, gift, transfer, payment or assignment, made 
tudulently or contrary to any provision of this title, the 
operty thereby transfered or assigned, or in case a delivery 
the property cannot be had, to recover the value thereof. 

At the expiration of three months (and earlier, if the Judge 
direct) the assignee must exhibit to the Judge and the 
editors, and file just and true acccounts of all his receipts 
d payments verified by his oath, and a statement of the 
operty outstanding, with the cause of its outstanding; and 
tting what sum remains in his possession, and thereupon a 
ridend shall be made, unless, for cause shown, the Court or 
idge otherwise order. Two or more persons who are parties 
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in business may be adjudged insolvent, either on the pe 
of such partners, or any one of them. 

The provisions of this law apply to corporations, and 
petition of any officer of any corporation duly auth< 
by the vote of the board of directors or trustees, at a m( 
specially called for that purpose, or by the assent in w 
of a majority of the directors or trustees, as the case mi 
the like proceedings shall be had and taken as are provid 
the case of individual debtors. 

No creditor proving his debt or claim must be allow 
maintain any suit at law or in equity therefor agains 
debtor, but is deemed to have waived all right of actio; 
suit against him, and all proceedings already commence 
deemed to be discharged and surrendered thereby; 
vided, that no valid lien existing in good faith therei 
is thereby affected; and further provided, that a cr< 
proving his debt or claim is not held to have waived his 
of action or suit against the debtor, where a dischai 
refused, or the proceedings are determined without a disci 

All creditors whose debts are duly proved and allowe 
entitled to share in the property and estate pro rata, wi 
priority or preference whatever, other than as provided ii 
title. 

At any time after the expiration of three months froi 
adjudication of insolvency, the debtor may apply to the < 
for a discharge from his debts, and the Court must there 
order notice to be given to all creditors who have proved 
debts, to appear on a day appointed for that purpose, and 
cause why a discharge should not be granted th& debtor; 
notice must be given by mail, and by publication at least 
a week for four weeks, in a newspaper published in the co 
or if there be none, in a newspaper published nearest 
county; provided, that if no debts have been proven, 
notice is not required. 

No discharge must be granted, or if granted is valid, i 
debtor has sworn falsely in his affidavit annexed to his pet 
schedule or inventory, or upon any examination in the c< 
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the proceedings in insolvency, in relation to any material 
ct concerning his estate or his debts, or to any other material 
ct or if he has concealed any part of his estate, or effects, or 
ly books or writings relating thereto; or if he has been guilty 
any fraud or willful neglect in the care, custody or delivery 

the assignee of the property belonging to him at the time of 
e presentation of his petition and inventory, excepting such 
operty as he is permitted to retain under the provisions of 
is title; or if he has caused or permitted any loss or 
jstruction thereof; or if, within one month before the 
mmencement of such proceedings, he has procured his lands, 
>ods, money, or chattels to be attached, or seized, on execu- 
m; or, if he has destroyed, mutilated, altered, or falsified any 

his books, documents, papers, writings, or securities, or has 
ade or been privy to the making of any false or fraudulent 
try in any book of account or other document with intent 
defraud his creditors; or if he has made any fraudulent gift, 
ansfer, conveyance, or assignment of any part of his proper- 
', or has admitted a false or fictitious debt against his estate; 

if, having knowledge that any person has proven such false 
fictitious debt, he has not disclosed the same to his assignee 
ithin one month after such knowledge; or if, being a mer- 
ant or tradesman, he has not, subsequently to the passage of 
is title, kept proper books of account; or if he or any other 
irson on his account, or in his behalf, has influenced the 
tion of any creditor at any stage of the proceedings, by any 
cuniary consideration or obligation; or if he has, in contem- 
ation of becoming insolvent, made any pledge, transfer, as- 
mment, or conveyance of any part of his property, directly 

indirectly, absolutely or conditionally, for the purpose of 
eventing the property from coming into the hands of the 
signee, or of being distributed under this title in satisfaction 
his debts; or if he has been convicted of any misdemeanor 
ider this title; or has been guilty of fraud contrary to the true 
bent of this title; or has received the benefits of this or any 
her act of insolvency or bankruptcy within three years next 
eceding his application for discharge, and before any dis- 
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charge is granted, the debtor must take and subscribe on 
to the effect that he has not done, suffered or been pri 
any act, matter or thing specified in this title, as groun 
withdrawing such discharge, or as invalidating such disc 
if granted. 

No debt created by fraud or embezzlement of the d< 
or by his defalcations as a public officer, or while acting 
judiciary character, and no indebtedness or liability for i 
deposits, or goods received as a banker, broker, coram: 
merchant, or factor, can be discharged under this title, bu 
debt may be proved, and the dividend thereon is a payme 
account of said debt; and no discharge granted under thi 
releases, discharges or effects any person liable for the 
debt for or with the debtor, either as partner, joint contr 
indorser, surety or otherwise. 

The refusal of a discharge to the debtor does not effec 
administration and distribution of his estate under the p 
ions of this title. 

When an attachment has been made, and is not diss 
before the commencement of proceedings in insolvency, 
dissolved by an undertaking given by the defendant, i 
claim upon which the attachment suit was commenc 
proved against the estate of the debtor, the plaintiff may 
the legal costs and disbursements of the suit, and of the 
ing of the property, and the amount thereof is a preferred 

An appeal may be taken to the Supreme Court in th 
lowing cases: 

1. Allowing or rejecting a creditor's claim, in whc 
in part. 

2. Overruling a motion for a new trial. 

3. Settling an account of an assignee. 

4. Against or in favor of setting apart homestead or 
property claimed as exempt from execution. 

5. Granting or refusing a discharge to the debtor. 
No assignment of any insolvent debtor, otherwise th 

provided in this title, is legal or binding on creditors. 
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Prepared Expressly for this Work by O. N. Potter, Cheyenne. 



CHAPTER I. 
COURTS AND THEIR JURISDICTION. 

The Courts provided for this Territory are a Supreme 
Court, District Courts, Probate Courts, and Justices of the 
Peace. 

The Supreme Court has no original jurisdiction, except in 
habeas corpus cases. It exercises an appellate jurisdiction, 
principally in cases coming up from the District Courts. 

The District Courts have chancery and common law juris- 
diction, and jurisdiction in appeals from the Justice and Pro- 
bate Courts. 

The Probate Court has no jurisdiction except over probate 
business proper. 

The Justices of the Peace have no jurisdiction of any mat- 
ter in controversy where the title or boundaries of land may 
be in dispute, or where the debt or sum claimed shall exceed 
three hundred dollars. 
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CHAPTER II. 
TERMS OP COURTS, WHEN AND WHERE HE 

The Territory is divided into three judicial Districts: 
amie, Converse and Crook Counties compose the first; All 
Sheridan and Johnson the second; Uinta, Sweetwater, 
mont and Carbon the third. Terms of Court are held in 
as follows: 

At Cheyenne, commencing on the fourth Monday of 
and second Monday of November of each year. Crook 
Tuesday of August. 

At Laramie, commencing on the second of March and 
ber of each year. 

At Buffalo, Johnson County, fourth Monday of June 
ond Monday of December. 

At Rawlins, commencing on the second Monday of 
and second Monday of October of each year. 

At Green River, on the fourth Monday of April and 
tember of each year. 

At Evanstown commencing on the first Monday of . 
and September of each year. 

At Lander, first Monday of July. In Converse and £ 
dan Counties no regular terms are provided for at preseni 

Supreme Court meets annually on the first Mondi 
January. 



CHAPTER m. 

COMMENCEMENT OP ACTIONS, TIME T( 
ANSWER, PLACE OP TRIAL. 

Actions are commenced by filing in the office of the < 
of the proper Court a petition, and causing a summons th 
to be issued. The summons is returnable on the second 



Digitized by 



Google 



bap. 3] 



Wyoming, 



253 



ij after the day of its date, and the answer or demurrer of 
e defendant shall be filed on or before the third Saturday 
ter the return day of the summons. 

Civil actions must be tried in the county in which they are 
mmenced, unless upon application for a change of venue, 
used upon sufficient reasons, the Court orders the place of 
ial to be changed; and in such case the Court must send the 
-use to the most convenient county. 



CHAPTER IV. 
LIMITATION OP ACTIONS. 

Actions for the recovery of real property can only be 
•ought within ten years after the cause of action shall have 
icrued, except actions of forcible entry and detainer, or fore- 
le and unlawful detention, only of real property, which must 
i commenced within two years after the cause of action shall 
ive accrued. 

An action upon a specialty, or any agreement, contract or 
romise in writing, or on a foreign judgment, must be brought 
ithin five years. And actions upon contract not in writing, 
tpress or implied, or upon a liability created by statute, other 
lan a forfeiture or penalty, must be brought within four years 
:ter the cause of action shall have accrued. 

Causes of action arising out of the Territory against a non- 
jsident are barred two years after the debtor becomes a 
Jsident. 

Within Four Years: 

Actions for trespass upon real property; for taking, detain- 
ig or injuring personal property; for injury to rights of plain t- 
F not arising on contract, and not hereinafter enumerated ; 
ad actions for relief on ground of fraud, after discovery of 
ie fraud. 
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Within One Year: 

Actions for libel, slander, assault and battery, maJ 
prosecution or false imprisonment; actions for penalty o 
feiture. 

Within Ten Years: 

Actions upon official bond or undertaking of an execu 
guardian, Sheriff or other officer, or upon an attachmei 
junction bond, or upon bond given in arrest, or any case 
ever required by statute. 



CHAPTER V. 

ATTACHMENTS. 

The creditor in a civil action for the recovery of n 
may, at or after the commencement thereof, by filing 
necessary affidavit, have an attachment against the pro 
of the debtor, and upon the grounds herein stated : 

1. When the debtor, or one of several debtors, is a fo 
corporation, or a non-resident of this Territory, or abo 
become a non-resident. 

2. Has absconded with the intent to defraud his cred 

3. Has left the county of his residence to avoid the se 
of a summons. 

4. So conceals himself that a summons cannot be se 
upon him. 

5. Is about to remove his property or a part thereol 
of the jurisdiction of the Court, with the intent to defrauc 
creditors. 

6. Is about to convert his property, or a part thereof, 
money, for the purpose of placing it beyond the reach o 
creditors. 

7. Has property or rights in action which he conceal* 

8. Has assigned, removed or disposed of, or is aboi 
dispose of his property, or a part thereof, with the intei 
defraud his creditors. 
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9. Fraudulently or criminally contracted the debt or in- 
rred the obligation for which suit is about to be or has been 
ought. 

In all cases the writ will not be isssed by the Clerk of the 
>urt until there has been executed and filed in his office an 
idertaking with sureties approved by him, in double the 
aount of plaintiff's claim, to the effect that plaintiff shall pay 
1 damages which defendant may sustain by reason of the at- 
chment, if the writ be wrongfully obtained. 



CHAPTER VI. 
ARREST IN CIVIL ACTIONS. 

A defendant in a civil action can be arrested before judg- 
ent in the following manner (but this provision does not ap- 
y to proceedings for contempt, nor to actions prosecuted, or 
dgments obtained in the name of the Territory of Wyoming, 
» recover fines or penalties): 

An order of arrest is made by the Clerk of Court when 
lere is filed in his office an affidavit of the plaintiff, his auth- 
•ized agent or attorney, made before any Judge or Clerk of 
ly Court of the Territory, or a Justice of the Peace, stating 
le nature of the plaintiff's claim, that it is just, and the 
nount thereof, as nearly as may be, and establishing one or 
iore of the following particulars : 

1. That the defendant has removed, or begun to remove, 
ny of his property out of the jurisdiction of the Court, with 
itent to defraud his creditors. 

2. That he has begun to convert his property, or a part 
lereof, into money for the purpose of placing it beyond the 
iach of his creditors. 

3. That he has property, or rights of action, which he 
audulently conceals. 

4. That he has assigned, removed or disposed of v his pro- 
erty, or a part thereof, with intent to defraud his creditors. 
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5. That he fraudulently contracted the debt, or inc 
the obligation, for which suit is about to be or has 
brought. 

6. That the money, or other valuable thing, for wh 
recovery is sought in the action, was lost by playing any ; 
or by means of a bet or wager. The affidavit must cont 
statement of the facts claimed to justify the belief in the 
ence of one or more of such particulars. 

Before the order of arrest is issued there must be exe< 
by sufficient sureties of the plaintiff, a written undertaki 
the effect that the plaintiff shall pay to the defendant all 
ages, not exceeding double the amount of plaintiffs 
stated in the affidavit, which he may sustain by reason c 
arrest, if the order prove to have been wrongfully obtain* 

Bail may be given by the defendant on his arrest, or a 
time afterward, before judgment. It shall be done by ca 
sufficient bail to execute a written undertaking to the pla 
in the presence of the sheriff, to the effect, if judgme 
rendered in the action against the defendant he will r 
himself amenable to the process of the Court thereon, 
may be objected to for insufficiency at any time withi 
days by serving upon the sheriff a written notice to that 

After judgment an execution against the person c 
debtor may be issued upon any judgment for the pay me 
money. 

1. Where the debtor has removed or begun to removi 
of his property out of the jurisdiction of the Court, with i 
to prevent the collection of the money due on the judgme 

2. When he has property or rights in action, evidei 
debt, or interest or stock in a corporation or company, ' 
he fraudulently conceals with like intent. 

3. When he has assigned or disposed of all or part < 
property, or rights in action, or has converted the sam< 
money with intent to defraud his creditors, or with inte 
prevent such property from being taken in execution. 

4. When he fraudulently contracted the debt upon , 
judgment is rendered. 



Digitized by 



Google 



mp. 6] Wyoming. 257 

5. When the judgment was rendered for money, or other 
luable thing lost by playing at any game, or by means of ' 
y bet or wager. 

6. When he was arrested on an order before judgment, 
d has not been discharged as an insolvent debtor, or the 
]er has not been set aside as improperly made. 

Such execution against the person can be issued only when 
owed by the District Court or any Judge thereof, upon be- 
y satisfied, by affidavit of the judgment creditor or his attor- 
7 and such other evidence as may be presented, of the exist- 
ce of one or more of the particulars mentioned above. 

A Justice of the Peace may issue an execution against the 
rson of the judgment debtor upon being satisfied of the exist- 
ee of one or more of the same particulars, by like affidavit 
d evidence. 



CHAPTER VII. 
JUDGMENT LIENS. 

A judgment'is a lien on the lands and tenements of a judg- 
>nt debtor from the first day of the term at which it is ren- 
red; but judgments by confession, and judgments rendered 
the same term at which the action is commenced, bind such 
ids only from the date of their rendition. 

If execution is not sued out within five years from the date 
the rendition of judgment, such judgment becomes dormant, 
i ceases to operate as a lien. The judgment may subse- 
sntly be revived, but the lien is not restored, except from 
( date of revivor. 

If execution is not taken out and levied within one year 
er rendition of judgment, the judgment shall not operate as 
ien upon estate of any debtor to the prejudice of any bona 
z judgment creditor. The lien is not defeated, however, 
ere failure to take out execution is caused by appellate pro- 
dings. 
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CHAPTER Vm. 

EXECUTIONS, SALE, REDEMPTION AB 
EXEMPTIONS. 

Executions are of three kinds: 

1. Against the property of the judgment debtor. 

2. Against his person. 

3. For the delivery of the possession of real proper 
damages for withholding the same and costs. 

The officer having the writ must levy first on th 
and chattels of the debtor, but if no goods be found, 
endorse on the writ "no goods," and forthwith levy the 
execution upon the lands and tenements of the debtor 1 
satisfy the judgment. 

The officer may sell goods and chattels seized, by fii 
lishing notice of the time and place of sale for a perioc 
days. Notice of the sale of lands and tenements must 
lished four weeks prior to the sale. 

There is now in this Territory no statute providing 
redemption of property, either real or personal, sold or 
tion. 

The exemption from levy or seizure, are a homest 
exceeding in value $1500, so long as it is actually occi 
such by the debtor and his family, the value to be asce 
by appraisers. 

So, too, the following personal property, when ow 
the head of a family who is residing with the same: Fu 
bedding and provisions, and such other articles as the 
may select, not exceeding in value $500. 

There is also exempt the necessary wearing apparel ( 
person, not exceeding in value $50. 

The tools, team and implements, or stock in trade 
mechanic, miner, or other person, used and kept for t 
pose of carrying on his trade or business, not excee 
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je $300. Also the library, instruments and implements of 
professional man, not exceeding in value $300. 
There is no exemption in favor of a person not an actual 
dent of the Territory, nor one about to remove or abscond 
refrom. And no article or property is exempt from 
ichment or sale, upon execution, for the purchase money 
said article of property. 



CHAPTER IX. 

PROCEEDINGS IN AID OP EXECUTIONS. 

Proceedings in aid of executions may be had, in which the 
•tor may be examined and compelled to disclose and 
)ropriate to the payment of the judgment any property 
ich he may have unjustly refused to apply to that purpose. 
A receiver may be appointed to take and dispose of such 
iperty of the judgment debtor that may be unearthed on 
imination, either legal or equitable, and appropriate the 
>ceeds to the payment of the judgment. 



CHAPTER X. 

SECURITY FOR COSTS. 

In all cases where the plaintiff is a non-resident of the 
mty in which the action is brought, he must furnish security 
costs before commencing such action, Security need not 
furnished, provided costs are paid as they accrue. 



CHAPTER XI. 

APPEALS. 

[n actions at law, final judgments and orders may be 
iewed on writ of error or petition in error sued out at any 
le within two years after rendition. 
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Where the judgment or decree sought to be review 
the payment of money to stay execution, security i 
given in double the amount of the decree or judgm 
other cases the amount of security is fixed by the Cou] 



CHAPTER XII. 
ESTATES OP DECEASED PERSONS. 

Estates of deceased persons are settled in the 
Courts through the usual means of executors and adn 
tors. 

Claims against the estate must be presented wit 
year after the granting of letters testamentary or of i 
tration, and if not so presented, are forever barred. 

Every executor and administrator must exhibit a s< 
of the accounts of his administration for settleme: 
proper vouchers, to the Probate Court, at its first te 
the end of six months from the date of his letters, an 
corresponding term of Court every six months until i 
tration be completed. 



CHAPTER HE. 
DEPOSITIONS. 

No person is disqualified as a witness by reason of 
terest in the event of suit. 

Depositions may be taken as soon as a case is com 
and may be used when the witness does not reside in th< 
where the action is pending, or is absent therefrom; 
from age or infirmity or imprisonment of the witness 1 
able to attend Court, or is dead; or when in any case 
amination is not required. 
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They may be taken in or out of the Territory, before a 
bice of the Peace, Chancellor, or Judge of any Court of rec- 
Notary Public, Mayor, Chief Magistrate of any city or 
q corporate, a Commissioner appointed by the Governor of 
Territory, or any person authorized by special commission 
a the Territory. 

rhey may be taken in narrative form, or by questions and 
tfers. In all cases they may be taken on notice or corn- 
don issued by the Clerk of the Court. 



CHAPTER XIV. 

JUDICIAL RECORDS. 

rhe judicial records of another State must be proven in 
rdance with the provisions of the Act of Congress, except 
^ments of Justices of the Peace, whose proceedings may be 
lenticated by their own certificate, supported by the official 
ificate of the Clerk of any Court of Record in the v county 
hich such Justice resides, that his signature is genuine^ 
that he is an acting Justice of the Peace of that county. 



CHAPTER XV. 

ACKNOWLEDGMENTS. 

Deeds or mortgages, executed within this Territory, of 

s or any interest in lands, shall be executed in the pres- 
of one witness, who shall subscribe his name to the same 

nch; and the person executing such deeds or mortgages 
acknowledge the execution thereof before any Judge or 

k of a Court of Record, or before any County Clerk, or be- 
any Notary Public or Justice of the Peace within the 
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Territory; and the officer taking such acknowledging 
indorse thereon a certificate of the acknowledgment 
and the true date of making the same, under his hand a 
of office, if there be one. 

If any such deed or mortgage shall be executed 
other State, Territory or District of the United Stat< 
deed or mortgage may be executed according to the 
such State, Territory or District, by any officer author 
the laws of such State, Territory or District to ta 
acknowledgment of deeds or mortgages therein, or bef 
Commissioner appointed by the Governor of this Terrii 
such purposes; provided, that unless the acknowledge 
taken before a Commissioner appointed by the Gover 
that purpose, or before a Clerk of a Court of record, or 
Clerk, such deed or mortgage shall have attached th 
certificate of the Clerk or other proper certifying office 
Court of record, or County Clerk of the county or 
within which such acknowledgment was taken, under 
of his office, that the person whose name is subscribed 
certificate of acknowledgment wag, at the date there< 
officer as he is therein represented to be; that he kne 
signature of such person subscribed thereto to be genui 
that the deed or mortgage is executed and ackno^ 
according to the laws of such State, Territory or Disti 
any such deed, mortgage or conveyance, executed as al 
be acknowledged before a Clerk of a Court of record, 
Clerk, or Commissioner appointed as aforesaid, then th 
taking the acknowledgment shall certify that sud 
mortgage or conveyance is executed and acknowledged 
ing to the laws of such State, Territory, district or coui 

Any deed, mortgage or conveyance executed in an 
State, Territory, district or county, which shall be e 
according to the laws of this Territory, and acknoi 
before a Clerk of a Court of record, County Clerk 01 
missioner appointed as aforesaid, shall have the same e 
if executed and acknowledged within this Territory. 
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CHAPTER XVI. 

TJTViilm) PARTNERSHIPS. 

Limited partnerships may be formed by two or more per- 
is. There may be general partners, so-called, and special 
rtners. Parties forming must sign a certificate stating: 

1. The name under which it is to be conducted. 

2. Nature of business to be transacted. 

3. Names and residences of the parties, specifying which 
! general and special. 

4. Amount of stock each special partner contributes to 
i common stock. 

5. Period of its beginning and ending. 

The certificate must be acknowledged and recorded in the 
unty Clerk's office of the county in which principal business 
bo be done. Each partner must also make an affidavit that 
i sums stated in the certificate have been actually paid in; 
) certificate must be published. The general partners only 
ye authority to transact the business. The general partners 
j liable to the same extent as general partners in any part- 
rship. 



CHAPTER XVn. 

MARRIED WOMEN. 

Married women retain their property, real and personal, 
rich they had at marriage, or which they acquire thereafter, 
>m any person other than their husband, in good faith, as 
sir own, free from their husband's control, and free from 
bility for his debts. They may bargain, sell and convey 
rsonal property as if they were sole; may make a will; be 
ed and sue as if they were sole; may carry on any 
ide or business on their own account. The husband is not 
ble for the debts of the wife contracted before marriage, 
hen judgment is rendered against both for the tort of the 
fe, the judgment must be satisfied first out of the property 
the wife, if she have any. 
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CHAPTER XVin. 

CHATTEL MORTGAGES. 

Chattel mortgages must be executed in the presence 
witness and acknowledged before some one authorized b 
acknowledgment of deeds, and filed in the office of the C 
Clerk of the county where the property is; and it th< 
comes a lien on the property described therein, and the 
good until the debt secured by the mortgage is due, a 
two months thereafter, unless before expiration of th 
months foreclosure proceedings be commenced, in whic 
lien continues until termination of such proceedings; and 
provide, the property mortgaged may be left in possess 
the mortgagor. All goods and chattels may be mort 
A chattel mortgage may be renewed by filing an affida^ 
fore the expiration of sixty days after it is due, showing 
ership and amount still due, and is then good for anothe: 
A like affidavit may be filed each year. 



CHAPTER XIX. 

INTEREST AND USURY. 

The legal rate of interest is twelve per cent, per a 
but any rate that may be agreed on is legal. Judgments 
twelve per cent, from the date of their rendition. 



CHAPTER XX. 

ASSIGNMENTS. 

An insolvent debtor may make an assignment, and i 
sidered insolvent when unable to pay his debts as they b 
due. 

An assignment is void against creditors not assent: 
the following cases: 
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1. If it gives preference. 

2. If it tends to coerce any creditor to release or compro- 
lise his demand. 

3. If it provide for the payment of any claim known to 
>e false, or the payment of more upon one claim than is known 
o be due. 

4. If it reserve to the assignor any interest before all 
ebts are paid. 

5. If it confer upon assignee any power which, if exercised, 
light delay the execution of the trust. 

6. If it exempt him from liability for neglect or miscon- 
iuct. 

The deed must be in writing, signed, sealed, acknowledged, 
nd recorded in the office of the Probate Judge of the proper 
ounty, otherwise it is void against all parties not assenting 
hereto. 

The assignor must make and file an inventory of the estate 
rithin twenty days after the assignment. 

The assignee must, within thirty days after the assignment, 
nter into bonds to be fixed by the Probate Judge, conditioned 
or the faithful accounting of moneys and discharge of the trust. 

After six months from date of assignment, the assignee may 
e required to account on petition of any creditor. And the 
robate Judge must, as soon as possible, settle the estate. 

In all cases where the assignor complies with the provisions 
f the Act, any creditor accepting from the assignee his divi- 
end arising from the property of the assignor, to which he 
rould be entitled under any assignment made under the Act, 
hall release the assignor from all further liability on the claim 
r claims on which said payment may be made. 
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Prepared Expressly for this Work by McOutoheon & Mclntire, 
Attorneys at Law, Helena. 



CHAPTER I. 
COURTS AND THEIR JURISDICTION. 

The Courts of the State are a Supreme Court, District 
Courts, and Justices of the Peace. There are also the U. S. 
Circuit Courts and the U. S. District Courts. 

The Supreme Court has appellate jurisdiction only. 

The District Courts of the State have original jurisdiction 
rf all civil cases where the amount in controversy exceeds 
Sfty dollars, of probate matters, and of all felonies; also 
appellate jurisdiction from Justices' Courts. 

Justices of the Peace have jurisdiction where the title of 
land is not in dispute, and where the debt or sum claimed does 
aot exceed three hundred dollars. 



CHAPTER H. 

TIME ALLOWED DEPENDANT TO ANSWER — 
PLACE OP TRIAL OP CIVIL ACTIONS. 

Time Allowed Defendant to Answer. 

Ten days if served in the county; twenty days if served 
outside the county, but in the district; forty days in all other 
eases. 
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Place of Trial of Civil Actions. 

Actions for recovery of real estate, or for injuries th 
for partition thereof, or for foreclosure of mortgage th< 
must be tried in the county where the same is situated. 

Actions for the recovery of a penalty or forfeiture im 
by statute, or against a public officer, must be tried i] 
county where the cause arose. 

In all other cases the action ds to be tried in the C( 
in which the defendant may reside, or in the county > 
the plaintiff resides and the defendant may be found. 



CHAPTER m. 
LIMITATION OP ACTIONS. 

Upon a judgment or decree of a United States Court, 
any State or Territory, six years. 

Upon any contract, obligation of liability, founded up 
instrument of writing, six years. 

Actions for the recovery of real property, or the posse 
thereof, must be commenced within five years. 

Actions for waste or trespass upon real property; 
liability created by statute, other than a penalty or forfe 
for taking, detaining or injuring goods or chattels, and f< 
lief on the ground of fraud, must be commenced withii 
years. 

Actions against a Sheriff, Coroner or Constable, for an 
in his official capacity, must be commenced within two ^ 

Actions upon an account, contract, obligation or lia 
not founded upon an instrument of writing, must be 
menced within three years. 

An action for libel, slander, assault, battery, or falsi 
prisonment, must be commenced within two years. 

An action upon a statute for a penalty or forfeiture, 
action against a Sheriff or other officer for the escape 
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Drisoner, arrested upon a civil process, must be commenced 
within one year. 

There is no limitation upon the right to maintain an action 
for the recovery of money or other property deposited with 
iny bank, banker, trust company, or savings and loan society 

Actions for relief not provided for, as above, must be com- 
menced within three years after the cause of action accrued. 

If the party against whom the action accrues is out of the 
State at the time, the statute does not run until his return and 
if, after the action has accrued, he departs from the State, the 
time of his absence is not a part of the time limited for the 
commencement of an action. A part payment revives a debt 
which has been barred. No acknowledgment or promise is 
sufficient to take a case out of the statute, unless it be in writ- 
ing and signed by the party to be charged. A cause of action 
arising in any other State or Territory, and barred by the laws 
of such State or Territory, cannot be maintained here. 



CHAPTER IV. 

ATTACHMENTS— ARRESTS IN CIVIL CASES. 

Attachments. 

An attachment will issue in all cases where an affidavit is 
made by or on behalf of the plaintiff, that the defendant is in- 
debted to the plaintiff upon a contract for the payment of 
money, gold dust or other property then due, which is not 
secured by a mortgage, lien or pledge upon either real or per- 
sonal property; and upon giving an undertaking in double the 
amount of the debt sought to be recovered, unless the sum 
claimed exceeds one thousand dollars, in which case the under- 
taking is only required to be equal to such amount, but in no 
case to exceed ten thousand dollars, conditioned that the plain- 
tiff will pay all costs that may be awarded to the defendant, 
and all damages which he may sustain by reason of such at- 
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tachinent, if the defendant recovers judgment, or the < 
finally decides that the plaintiff was not entitled to a 
tachment. 

Arrests in Civil Cases. 

Arrests may be had in all cases of fraud, or whei 
action is for willful injury to person or character, or to 
perty, knowing the property to belong to another. 



CHAPTER V. 

JUDGMENT LIENS, EXECUTIONS, EXEMPTK 
SALE AND REDEMPTION. 

A judgment rendered by the District Court is a lien 
all the real estate of defendant in the county wherein 
docketed, and is such lien for the period of six years. 

Execution may be issued at any time within six years 
the entry of the judgment. Executions may be issue 
several counties at the same time. 

The following articles are exempt from execution: We; 
apparel of judgment debtor and family; also all chairs, tj 
desks to the value of $100; all necessary household 
kitchen furniture, including stoves, stovepipes and i 
furniture, beds, bedding and provisions, and fuel act 
provided for use sufficient for two months; and also one I 
two cows with their calves, two'fewine and fifty domestic f< 
also to a farmer, farming utensils not exceeding in valu< 
hundred dollars, also two oxen, or one horse or mule, and 
harness, two cows, one cart or wagon, and food for such ani 
for three months; also all seed grain or vegetables acti 
reserved for planting or sowing at any time within six mo 
not exceeding in value the sum of two hundred dollars. 

To a mechanic or artisan, tools or implements necessai 
carry on his trade. 
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To a physician, surgeon or dentist, the instruments and 
est necessary to the exercise of his profession, together with 
s library. 

To an attorney at law, or a minister of the gospel, their 
varies. 

To a miner, his cabin, not to exceed in value $500; also his 
lices, pipes, hose, windlasses, derrick, cars, pumps, tools, 
tplements and appliances necessary for mining, not exceeding 
value in the aggregate the sum of $500 ; also one horse or 
ale, or two oxen, and food for the same for three months, 
Ld their harness, when necessary to be used for any windlass, 
rrick or pump. 

To a cartman, truckster, peddler, teamster or laborer, one 
>rse or mule, or two oxen and their harness, and one cart or 
agon, by the use of which such person habitually earns his 
ring; also food for such animals for three months. 

Also the earnings of the judgment debtor for thirty days 
ixt preceding the levy of execution, when such earnings are 
icessary for the support of the debtor's family, residing in 
is State, supported wholly or in part by his labor. 

A homestead not exceeding in value $2500; if agricultural 
nd, not more than 160 acres; if within the limit of a town or 
by or village, not more than one-fourth of an acre. 

The Sheriff is required to give notice of sale as follows: by 
>sting notice of the time and place of such sale in three pub- 
; places of the township or city where the sale is to take 
ace, for such time as may be reasonable in case of perishable 
operty; in case of other personal property, not less than five 
>r more than ten days. 

In case of real property, by posting a similar notice for 
renty days, and publishing a copy thereof once a week for 
ie same period, in some newspaper published in the county, if 
lere be one. In all sales of real property, where the estate is 
eater than the unexpired term of a two years' lease, the same 
ay be redeemed within six months from such sale, by — first, 
te judgment debtor; second, a creditor having a lien by judg- 
ent or mortgage on the property sold, or some part thereof. 
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CHAPTER VI. 

PROCEEDINGS SUPPLEMENTARY TO 
EXECUTIONS. 

When an execution is returned unsatisfied, the ju 
creditor may compel the debtor to appear before a Juc 
answer concerning his property, and upon such 1 
witnesses may be examined. If any property is fou: 
Judge may order the same applied on execution. 



CHAPTER Vn. 
SECURITY FOR COSTS— APPEALS. 

Security for Costs. 

Security may be required in all cases where suit is I 
by a non-resident; and where such security is requii 
proceedings are stayed, and the action will be dismissed 
an undertaking is filed in such amount as may be fixed 
Court within thirty days. 

Appeals. 

Same as in California. 



CHAPTER Vm. 

ESTATES OP DECEASED PERSONS. 

The widow or minor children of a deceased pers 
entitled to remain in possession of the homestead, of all v 
apparel and household furniture of the decedent, and « 
entitled to a reasonable provision for their support. 
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The wife and minor children are entitled to the homestead, 
P there be one, and to all personal property of the decedent 
xempt from execution. If upon the return of the inventory 
b appears that the value of the whole estate does not exceed 
1500, it must be assigned for the use of the widow and 
ainor children after the payment of the expenses of the last 
llness, funeral charges, and the expense of administration. 

Every executor or administrator must, immediately after 
is appointment, publish a notice to the creditors of the estate 
equiring them to present their claims to him with proper 
ouchers. If the value of the estate exceeds ten thousand 
ollars, such claims must be presented within ten months; if 
nder that sum, within four months; and unless they are so 
xhibited within the time aforesaid they are barred. Every 
laim must be supported by the affidavit of the claimant, or 
ome one in his behalf, setting forth that the claim is justly 
ue, that no payments have been made thereon which are not 
redited, and that there are no off-sets to the same. If the 
laim is not due when presented, or is contingent, the particulars 
lust be stated. When claims are thus exhibited, the admin- 
jtrator must, within ten days, indorse upon it his allowance 
r rejection, with date thereof. If he allows the claim, it must 
e presented to the District Judge for his approval, who must, 
i the same manner, indorse upon it his allowance or rejection. 
l failure by either of said officers for a period of ten days to 
lake such indorsement is equivalent to a rejection. 

When a claim has been rejected either by the administrator 
r District Judge, the holder must bring suit within three 
lonths from the date of such rejection, if it be then due, or 
rithin two months after it becomes due, otherwise the claim 
i barred. 

CHAPTER IX. 
DEPOSITIONS— JUDICIAL RECORDS- 
ACKNOWLEDGMENTS. 
Depositions. 
Same law as in California, from which our code was taken. 
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Judicial Records. 

Of another State or Territory are proved by the 
tion of exemplified copies. 

Acknowledgments. 

Every conveyance effecting real estate must be in i 
and acknowledged, or proved and certified. The folio 
a general form of acknowledgment, viz.: 

State of Montana, ) 

County of j ss * 

Be it remembered, that on this day of , 



before the undersigned, a (title of office) within and 

county aforesaid, personally appearing, came to i 

sonally known to me to be the same person mentioned 
who executed the foregoing instrument, and he acknoi 
to me that he had so executed the same freely and volu 
and for the uses and purposes therein expressed. 

Witness my hand, etc. 

If a married woman is a party, the certificate muj 
that the officer examined her apart from and without tl 
ing of her husband, and that she then acknowledged t 
executed the same freely and voluntarily, without fea 
under compulsion of her said husband, and that she < 
wish to retract the execution of the same. 



CHAPTER X. 
LIMITED PARTNERSHIPS. 

May be created by two or more persons who shall 
sponsible as general partners, and two or more perse 
shall contribute to the common stock a specific sum in 
cash payments. 

The special partners not to be liable for any debt 
partnership. In order to create such partnership, it is 
sary that a certificate, stating the name of the part 
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rm, the place of residence of each of the general and special 
sirtners, the amount of the capital which each special partner 
a-s contributed, the general nature of the business, the time 
hen the partnership is to commence and when it is to termin- 
;e, shall be made, acknowledged and recorded in the office of 
le County Recorder of the county in which the principal 
[ace of business of the partnership is located. Any false 
iatement in such certificate subjects all parties to liability as 
sneral partners. 



CHAPTER XL 
MARRIED WOMEN. 

Are liable on their contracts made for benefit of or with 
iference to their separate property. They may become sole 
aders by filing a certificate in the County Recorder's office, 
id conduct business as a femme sole. 

All the property owned by a married woman, before her 
arriage, and all that she may acquire after her marriage, by 
ascent, gift, grant, devise, or otherwise, and the increase, use, 
id profits thereof, are exempt from her husband's debts, un- 
ss for necessary articles procured for herself, and her children 
rider eighteen years of age; but in order to secure such ex- 
nption, such property must be mentioned in a list of her 
parate property, which list must be of record in the office of 
ie County Recorder of the county in which she resides. 



CHAPTER XH. 

CORPORATIONS— CHATTEL MORTGAGES- 
INTEREST. 
Corporations. 

There is no individual liability of stockholders for indebted- 
3ss of a corporation, beyond the amount of the unpaid stock 
hich they hold. 
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Chattel Mortgages. 

All personal property may be pledged or mc 
Chattel mortgages must be acknowledged and accomp; 
affidavit of all parties thereto, or in case any party i 
then of those present, and the affidavit of the agent or 
of the absent party; "that the same is made in good 
secure the amount named therein, and without any c 
hinder or delay the creditors of the mortgagor." Ui 
property mortgaged is delivered to the mortgagee, 
make the mortgage good as against creditors, it must 
in the office of the County Recorder where the m 
resides, or if he resides without the State, then in thi 
where the mortgaged property is situated. 

When foregoing is complied with, the mortgage 
until maturity of the debt, and for 60 days thereafter, ] 
it shall not exceed one year and sixty days. 

Such mortgage may be renewed at or before the i 
of the debt by affidavit showing date, names of mortgi 
mortgagee, date of filing, amount of debt secured, an 
debt unpaid, time to which same is extended, not e: 
one year, and that such debt or obligation was neithi 
nor renewed or extended, to hinder, delay or defr 
the creditors or subsequent mortgagees of the mortgage 
affidavit shall be filed with the mortgage. 

Such mortgage must be foreclosed when due. 

Interest and Usury. 

The legal rate of interest is ten per cent., but any 
which parties may contract is collectible. There is n< 
law. 



CHAPTER Xm. 

INSOLVENCY. 
There is no insolvency law in this State. 
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Arizona Territory. 



epared Expressly for this "Work by Herndon & Hawkins, 
Attorneys, Presoott, A. T. 



CHAPTER I. 

COURTS AND THEIR JURISDICTION. 

The following are the Courts of justice for the Territory: 
1. The Supreme Court. 2. The District Courts. 3. The 
obate Courts. 4. The Justices' Courts. 

The Supreme Court has appellate jurisdiction in all cases 
lerein the legality of any tax, toll, impost, or municipal fine 
in question. It also has jurisdiction to review upon appeal : 
First — A judgment in an action or proceeding commenced 
a District Court, or brought into that Court from another 
>urt, where the matter in dispute exceeds two hundred dol- 
rs, or when the possession of, or title to, lands or tenaments 
in controversy; and to review upon the appeal from such 
dgment any intermediate or collateral order of the Court or 
idge at Chambers, involving the merits and necessarily affect- 
g the judgment. 

Second. — An order granting or refusing a new trial, sus- 
ining or overruling a demurrer, or affecting a substantial 
ght in an action or proceeding. 
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This Court may reverse, affirm or modify the judgn 
order appealed from as to any or all the parties, and i 
necessary, order a new trial. 

When the judgment or order is reversed or modifi< 
Court may make complete restitution of all properi 
rights lost by the erroneous judgment or order. 

The District Courts have jurisdiction as follows : 

Original jurisdiction in all civil cases where the amoi 
ceeds one hundred dollars, exclusive of interest, and ii 
involving the title or possession of real property. 

Appellate jurisdiction in Justice-Court actions, and 
of judgments of the Probate Courts in certain cases. 

The Probate Courts have jurisdiction of estates of d< 
persons. * 

Justices' Courts have jurisdiction as follows: 

1. Of an action arising on contract for the reco^ 
money only, if the sum claimed does not exceed three h 
dollars. 

2. Of an action for damages for injury to the per 
for taking or detaining personal property, or for injurii 
or personal property, if the damages claimed do not 
three hundred dollars. 

3. Of an action upon a bond conditioned for the ps 
of money not exceeding three hundred dollars, though tl 
alty exceed that sum, the judgment to be given for tl 
actually due; when the payments are to be made by i 
ments, an action may be brought for each installmenl 
becomes due. 

4. Of an action for the foreclosure of any mortgage, 
enforcement of any lien upon personal property, whe 
debt secured does not exceed three hundred dollars. 

5. Of an action to recover personal property, wh 
value of such personal property does not exceed three hi 
dollars. 

6. To take and enter. judgment on the confession of 
f endant, when the amount confessed does not exceed thre 
dred dollars. 
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Their jurisdiction does not extend to civil actions in which 
le title to real property is brought in question; or to an action 
r proceeding against ships, vessels or boats, or against the 
wners or masters thereof, when the suit or proceeding is for 
le recovery of wages for a voyage performed, in whole or in 
art, without the waters of the Territory. 



CHAPTER n. 
ERMS OP COURTS— WHEN AND WHERE HELD. 

The Supreme Court is held at the seat of government (now 
hoenix), commencing on the second Monday in January of 
ich year. 

The District Courts in the several counties are held as 
>llows: 

1. County of Pima, on the second Monday in March and 
le second Monday in September. 

2. County of Yuma, on the fourth Monday in March and 
le fourth Monday in September. 

3. County of Yavapai, first Monday in June and first 
[onday in November. 

4. County of Maricopa, on the first Monday in May and 
rst Monday in November. 

5. County of Mohave, on the first Monday in April and 
rst Monday in September. 

6. County of Pinal, on the first Monday in April and the 
rst Monday in October. 

7. County of "Gila, third Monday in April and third Mon- 
ay in October. 

8. County of Cochise, second Monday in May and second 
londay in November. 

9. County of Graham, second Monday in April and second 
londay in October. 

10. County of Apache, first Monday in July. 



Digitized by 



Google 



280 Arizona. „ [I 

District Court is held at the county seat of each cour 
Probate Court is held at the county seat of each coub 

the first Monday of January, April, July and October, i 

year, and the Judge may hold such adjourned or special 

as he thinks proper. 

Justices' Courts are always open for the transact! 

business. 



CHAPTER m. 
COMMENCEMENT OP SUITS. 

Civil actions are commenced by filing a complaint wi 
Court or Justice. 

The defendant is required to answer the complaint u 
trict Court actions as follows: 

1. If the defendant is served within the county in 
the action is brought, ten days. 

2. If the defendant is served out of the county, but 
district in which the action is brought, twenty days. 

3. In all other cases, thirty days. 

4. When any party to the suit, his agent or attornej 
make affidavit at the time of instituting the suit, or a 
time during its progress, that the defendant is a non-re 
of the Territory, or that he is absent from the Territc 
that he is a transient person, or that his residence is unl 
to the affiant, or is a corporation incorporated under the 
of any other State or Territory, or foreign country, and 
business in this Territory, or having property therein, bu 
ing no legally appointed and constituted agent in this Ten 
or that such defendant conceals himself to avoid the s 
of summons; the Clerk shall issue a summons directed 1 
defendant as in other cases, and shall deliver the same 1 
Sheriff of the county in which the suit is pending, anc 
Sheriff shall serve the same by making publication ther< 
some newspaper published in his county, if there be one 
lished therein, if not, then in any newspaper in the n 
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jounty to the county where the suit is pending. Such sum- 
nons shall be published at least once in each week for four 
mccessive weeks. 

When the residence of the defendant is known the same 
shall be stated in the affidavit, if not known, that fact shall be 
itated. When the residence of defendant is known, the plain- 
iff, his agent or attorney shall forthwith deposit a copy of 
he summons and complaint in the Post-office, postage prepaid, 
lirected to the defendant at his place of residence. 

Personal service of the summons and complaint out of the 
rerritory shall be equivalent to publication and deposit in the 
?ost-office. 

Where personal service of a copy of the summons and com- 
)laint is made out of the Territory, or service by publication 
s made as above provided, the defendant is required to appear 
md answer within twenty days after the completion thereof, 

In Justice-Court actions the time mentioned in the sum- 
aons for the appearance of the defendant and the time of ser- 
vice shall be as follows: 

1. If the defendant is served in the precinct in which the 
»ction is brought, five days. 

2. If served without the precinct, but in the county, ten 
lays. 

3. If served out of the county, fifteen days. 

4. In all other cases, twenty days. 






CHAPTER IV. 

PLACE OP TRIAL OP CIVIL ACTIONS. 

No person shall be sued out of the county in which he re- 
ides, except in the following cases : 

1. Where the defendant, or all of several defendants, re- 
ide out of the Territory, or their residence is unknown, the 
uit may be brought in the county where the plaintiff resides. 

2. Where the defendant is a married woman, she may be 
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sued in the county where her husband resides, unless si 
living separate and apart from him, in which case she mu 
sued in the county where she resides or may be found. 

3. Where the defendant is a transient person, he m* 
sued in any county where he may be found. 

4. Where a person has contracted in writing to perfor 
obligation in any particular county, the suit may be brc 
either in such county, or where the defendant resides. 

5. Where there are two or more defendants residii 
different counties, the suit may be brought in any county \ 
any one of the defendants resides. 

6. Where the suit is against an executor, administrat 
guardian, as such to establish a money demand against tl 
tate which he represents, the suit must be brought ir 
county in which such estate is administered. 

7. In all cases of fraud, and in cases of defalcation of 
lie officers, suit may be brought in the county in whicl 
fraud was committed, or* where the defalcation occum 
where the defendant resides or may be found. 

8. Where the foundation of the suit is some crin 
offense, or trespass for which a civil suit in damages mt 
the suit may be brought in the county where the < 
offense or trespass was committed, or where the defendai 
sides or may be found. 

9. Where the suit is for the recovery of any personal 
erty, the suit may be brought in the county in which the 
erty may be, or in which the defendant resides or may be i 

10. Where the defendant has inherited an estate, 
concerning the same may be brought in the county wher< 
estate principally lies. 

11. Where a suit is for the foreclosure of a mortgi 
other lien, the suit may be brought in the county in whit 
property subject to such lien, or a portion thereof, m 
situated. 

12. Suit for the partition of lands or other property 
be brought in the county where such lands or other pro 
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or any part thereof, may be, or in the county in which one or 
more of the defendants reside. 

13. Suits for the recovery of lands or damages thereto, 
suits to remove incumbrances upon the title to land, and suits 
to quiet the title to land, and suits to prevent or stay waste on 
lands, must be brought in the county in which the land or a 
part thereof may lie. 

14. Suits for divorce shall be brought in the county in 
which the plaintiff shall have resided for six months next pre- 
2eding the bringing of the suit. 

15. When the suit is brought to enjoin the execution of a 
udgment, or to stay proceedings in any suit, in which case the 
suit shall be brought in the county in which such judgment 
kvas rendered, or in which such suit is pending. 

16. Suits against any county shall be commenced in some 
3ourt of competent jurisdiction within such county. 

17. Suits for mandamus against any public officer shall be 
Drought in the county where such officer holds his office. 

18. All suits in behalf of the Territory for the forfeiture of 
ihe charter of private corporations, chartered by act of legisla- 
ture, or, in which the Territory alone is interested, must be 
)rought in the county in which the seat of government may be. 

19. Suits against any private corporation, association or 
oint stock company, may be commenced in any county in 
ivhich the cause of action or a part thereof arose, or in which 
;uch corporation, association or company has an agent or 
representative, or in which its principal office is situated, and 
iuits against a railroad corporation, or against any assignee, 
trustee or receiver operating its railway, may also be brought 
n any county through which or into which the railroad of 
mch corporation extends or is operated. 

20. Suits against fire, marine or inland insurance companies 
nay be commenced in any county in which any part of the in- 
sured property was situated, and suits against life and accident 
nsurance companies or associations, may be commenced in the 
xmnty in which the person insured or any of them resided at 
ihe time of the death or injury. 
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Venue in Justice's Court. 

The rules governing venue of civil causes in the Di 
Court shall govern in Justices' Courts, the word "pre< 
being substituted for the word "county" wherever appli< 
provided that suits against administrators, executor 
guardians as such, and suits against counties must be brc 
in the precinct in which the county seat is situated. 

Suits against transient persons, non-residents of the Terri 
or persons who^e residence is unknown, may be brought i 
precinct where the plaintiff resides. 



CHAPTER V. 

LIMITATION OP ACTIONS. 

The periods prescribed for the commencement of a< 
are as follows: 

Within Five Tears: 

1. Actions for debt where the indebtedness is evid< 
by or founded upon any contract in writing, executed ^ 
this Territory. 

2. Actions for the recovery of real property, wher< 
adverse party claims under deeds duly registered. 

Within Four Years: 

1. Actions for the penalty or for damages on the 
clause of a bond to convey real estate. 

2. Actions by one partner against his co-partner foi 
tlement of the partnership account, or upon mutual and 
rent accounts concerning the trade of merchandise bet 
merchant and merchant, their factors or agents, and 
cause of action shall be considered as having accrued 
cessation of the dealings in which they were intereste< 
gether. 
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3. Suits on the bond of any executor, administrator or 
guardian. 

4. Actions for the specific performance of a contract for 
the conveyance of real estate. 

5. Actions to contest the validity of a will. 

Within Three Years: 

1. Actions for debt where the indebtedness is not evidenced 
by a contract in writing. 

2. Actions upon stated or open accounts other than such 
mutual and current accounts as concern the trade of merchant 
dise between merchant and merchant, their factors or agents* 

Within Two Years: 

1. Actions of trespass for injury done to the estate or thQ 
property of another. 

2. Actions for detaining of the personal property of 
another, and for converting such property to ones own use. 

3. Actions for taking or carrying away the goods and 
chattels of another. 

4. Actions upon a judgment or decree of any Court rendered 
without this Territory, or upon an instrument in writing 
executed without this Territory, the time to be computed from 
the arrival of the party pleading the statute in the Territory. 

Within One Year: 

1. Actions for injuries done to the person of another. 

2. For malicious prosecution, false imprisonment, for in- 
juries done to the character or reputation of another by libel 
or slander. 

3. For damages for seduction or breach of promise in 
marriage. 

4. Actions for injuries done to the person of another where 
death ensued from such injuries; and the cause of action shall 
be considered as having accrued at the death of the party 
injured. 
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The statute begins to run from the time the cause of 
accrued. 

Part payment does not prevent the statute running; 
an action brought to recover a balance due upon a i 
open account, where there have been reciprocal demands be 
the parties, the cause of action shall be deemed to have a 
from the time of the cessation of the dealings in whicl 
were interested together. 

Every action upon a judgment or decree rendered i 
other State or Territory of the United States, in the E 
of Columbia, or in any foreign country, shall be barred 
the laws of such State or country such action would th 
barred, and the judgment or decree be incapable of 
otherwise enforced there. 

If, when the cause of action accrues against a person 
out of the Territory, the action may be commenced with 
term herein limited, after his return to the Territory; t 
after the cause of action accrues he departs from the Ter] 
the time of his absence shall not be part of the time li 
for the commencement of the action. 



CHAPTER VI. 

ATTACHMENTS. 

The Judges and Clerks of the District Courts and Ju 
of the Peace may issue writs of original attachment, retui 
to their respective Courts, upon the plaintiff, his age 
attorney, making an affidavit in writing, stating one or 
of the following grounds: 

1. That the defendant is justly indebted to the ph 
and the amount of the demand; and, 

2. That the defendant is not a resident of the Terr 
or is a foreign corporation, or is acting as such; or, 
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3. That he is about to remove permanently out of the 
Territory, and has refused to pay or secure the debt due the 
plaintiff; or, 

4. That he secretes himself, so that the ordinary process 
of law cannot be served on him; or, 

5. That he has secreted his property for the purpose of 
defrauding his creditors; or, 

6. That he is about to secrete his property for the purpose 
of defrauding his creditors; or, 

7. That he is about to remove his property out of the 
Territory, without leaving sufficient remaining for the payment 
of his debts; or, 

8. That he is about to remove his property, or a part 
thereof, out of the county where the suit is brought, with 
intent to defraud his creditors; or, 

9. That he has disposed of his property, in whole or in 
a part, with intent to defraud his creditors; or, 

10. That he is about to dispose of his property with intent 
to defraud his creditors; or, 

11. That he is about to convert his property, or a part 
thereof, into money, for the purpose of placing it beyond the 
reach of his creditors; or, 

12. That the debt is due for property obtained under false 
pretenses. 

The affidavit shall further state: 

1. That the attachment is not sued out for the purpose of 
injuring or harassing the defendant; and, 

2. That the plaintiff will probably lose his debt unless such 
attachment is issued. 

No such attachment shall issue until the suit has been duly 
instituted, but it may be issued in a proper case either at the 
commencement of the suit or at any time during its progress. 

The writ of attachment above provided for shall issue, 
although the plaintiff's debt or demand be not due, and the 
same proceeding shall be had thereon as in other cases, except 
that no final judgment shall be rendered against the defendant 
until such debt or demand shall become due. 
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Before the issuance of any writ of attachment the j 
must execute a bond, with two or more good and si 
sureties, payable to the defendant, in a sum not less than 
the debt sworn to be due, conditioned that the plain 
prosecute his suit to effect, and will pay all such damaj 
costs as shall be adjudged against him, for wrongful! 
out such attachment. 



CHAPTER VII. 

GARNISHMENT. 

The Clerks of the District Courts and Justices of tb 
may issue writs of garnishment, returnable to their res 
courts, in the following cases: 

1. Where an original attachment has been issued as 
before provided. 

2. Where the plaintiff sues for a debt, and makes a 
that such debt is just, due and unpaid, and that the def 
has not, within his knowledge, property in his possessioi 
in this Territory, subject to execution, sufficient to satisi 
debt, and that the garnishment applied for is not sued 
injure either the defendant or the garnishee. 

3. Where the plaintiff has a judgment and makes a 
that the defendant has not, within his knowledge, prop 
his possession within this Territory, subject to executioi 
cient to satisfy such judgment. 

In the case mentioned in subdivision two of the pr< 
section, the plaintiff shall execute a bond, with two c 
good and sufficient sureties, to be approved by the officer 
the writ, payable the defendant in the suit, in dout 
amount of the debt claimed therein, conditioned that 
prosecute this suit to effect and pay all damages and cos 
may be adjudged against him for wrongfully suing on 
garnishment. 

Before the issuance of the writ of garnishment the p 
shall make application therefor in writing, under oath, 
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him, stating the facts authorizing the issuance of the writ, 
d that the plaintiff has reason to believe that the garnishee, 
iting his name and residence, is indebted to the defendant; 
that he has in his hands effects belonging to the defendant; 
that the garnishee is an incorporated or joint stock company, 
d that the defendant is the owner of shares in such company, 
has an interest therein. 

The time in which the writ shall be returned is the same 
summons in civil cases. 



CHAPTER Vm. 
JUDGMENT LIENS. 

The Clerk of a Court or a Justice of the Peace, when the 
rson in whose favor the judgment was rendered, his agent, 
orney, or assignee, applies therefor, shall make out and de- 
er to such applicant, upon the payment of the fee allowed 
jrefor by law, an abstract of such judgment, and certify 
nreto under his hand and official seal, or if a Justice, under 

hand. 

The abstract shall show: 

1. The names of the plaintiff and defendant in such judg- 
nt. 

2. The number of the suit in which the judgment was 
idered. 

3. The date when such judgment was rendered. 

4. The amount for which the same was rendered, and the 
ount still due upon the same. 

5. The rate of interest, if any, is specified in the judgment. 
When any such abstract is presented to the County Recorder 
record, he shall file and immediately record the same in the 
gment record, and shall also at the same time enter it upon 

index. 

When any judgment has been recorded and indexed, it 

.11, from the date of such record and index, operate as a lien 
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upon all of the real estate of the defendant situatec 
county where such record and index are made, and u 
the real estate which the defendant may thereafter 
situated in said county. 

When, a lien has been acquired as provided in this 
shall continue for five years from the date of such rec 
index unless the plaintiff shall fail to have execution 
upon his judgment within twelve months after the re 
thereof, in which case said lien shall cease to exist. 



CHAPTER IX. 

EXECUTIONS, EXEMPTIONS, SALE AN 
REDEMPTION. 

Execution may be issued at any time within fiv 
after the entry of judgment. 

The following property is exempt from execution: 

1. The homestead, consisting of a quantity of Is 
gether with the dwelling-house thereon, and its appurte 
and the water rights and privileges pertaining theret 
cient to irrigate the lands, not exceeding in value the 
four thousand dollars, allowed to the head of the famil; 
homestead may be selected by the debtor, or by apprais< 
appointed for that purpose. 

2. $1000 worth of personal property, to be selec 
himself. 

If the officer holding execution and defendant diss 
to value of property selected, each shall select an ap 
who shall appraise the property, and if they disagn 
may select a third party, and the decision of the three a 
value shall be final. 

If the defendant fail to select a person to act as an ap 
the officer shall summon three disinterested property 1 
neighbors of defendant, who shall designate and set ap 
defendant said personal property. 
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An execution may be made returnable in not less than ten 
r more than ninety days after its receipt by the Sheriff. 
Notice of sale must be given as follows: 

1. In case of perishable property, a reasonable time. 

2. In case of personal property, not less than ten days, 

3. In case of real property, three weeks. 

Upon the sale of real property, when the estate is less than 
freehold of two years unexpired term, the sale shall be 
solute. In all other cases, the real property is subject to 
iemption within six months after the sale, upon paying to 
8 purchaser the amount of tKe purchase, with nine per cent, 
addition, and all taxes or assessments paid by the purchaser. 






CHAPTER X. 

PROCEEDINGS SUPPLEMENTARY TO 
EXECUTION. 

When an execution is returned unsatisfied in whole or in 
irt, the judgment creditor, at any time after such return is 
ade, is entitled to an order from the Judge of the Court, re- 
aring such judgment debtor to appear and answer concerning 
s property before such Judge or a referee appointed. 



CHAPTER XI. 

ESTATES OP DECEASED PERSONS. 

Immediately after the appointment of the executor or 
Iministrator, he shall give notice through a newspaper pub- 
jhed in the country, if there be one, and if not, then in such 
iwspaper designated by the Court, requiring all persons hav- 
ig claims against the deceased to present them, with the 
3cessary vouchers, within ten months after publication of the 
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notice, when the estate exceeds in value $3000, and four 
when it does not. If a claim be not presented within t 
above stated, it shall be forever barred; however, if it 
then due or is contingent, it may be presented within on* 
after it shall become due or absolute; and when it shall I 
to appear by the affidavit of the claimant, to the satis 
of the executor or administrator, and the Probate Judj 
the claimant had no notice by reason of being out 
Territory, it may be presented at any time before a d< 
distribution is entered. Every claim presented to the e: 
or administrator shall be supported by the affidavit 
claimant, that the amount is justly due, that no pa 
have been made thereon, and that there are no off-sets 
same to the knowledge of the claimant or other affiant; p? 
that when the affidavit is made by any other person tl 
claimant, he shall set forth in the affidavit the reason ii 
made by the claimant. 

The affidavit may be sworn to before any officer aut 
to take oaths. 

When a claim is presented and allowed by the e: 
or administrator, it shall then be presented to the 1 
Judge for his approval, and within thirty days the 
filed with the Probate Court. 

If a claim be founded upon a bond, note, or other 
ment, the original instrument shall be presented. If th 
be secured by a mortgage or other lien, such mortgage c 
evidence of liens shall be attached to the claim, and filec 
with, unless the same be recorded in the office of the K 
of the county in which the land lies, in which case it s 
sufficient to describe the mortgage or lien, and refer to ti 
volume and page of its record. In all cases the claima 
withdraw his claim from file on leaving a certified copy 
receipt endorsed thereon by himself or agent. 

After a claim is rejected, suit must be brought 
within three months, or it is forever barred; if it be n 
due, suit must be brought within three months from tl 
it falls due. An outlawed claim must not be allowed. 
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When a judgment has been rendered against the testator or 
testate in his life-time, no execution shall issue thereon after 
3 death; but a certified copy of such judgment shall be pre- 
ated to the executor or administrator, and be allowed, and 
^d and rejected as any other claim, but need not be supported 
p the affidavit of the claimant; and if justly due and unsatis- 
d, shall be paid in due course of administration; provided, 
wever, that if the execution shall have been actually levied 
►on any property of the deceased, the same may be sold for 
e satisfaction thereof, and the officer making the sale shall 
count to the executor or administrator for any surplus in his 
nds. The executor or administrator may, however, require 
e affidavit of the claimant, or other satisfactory proof, that 
e judgment, or any portion thereof, is justly due and un- 
tisfied. 



CHAPTER XII. 
AFFIDAVITS AND DEPOSITIONS. 

An affidavit taken in another State or Territory, to be used 
this Territory, shall be taken before a Commissioner appointed 

the Governor of this Territory to take affidavits and de- 
sitions in such State or Territory, or Notary Public, or Clerk 
a Court having a seal. 

The deposition of a witness out of the Territory may be 
ken in an action at any time after the service of the summons 
the appearance of the defendant. 

Depositions of witnesses may be taken in the following 
ses : 

1. When the witness is a female. 

2. When by reason of age, infirmity, sickness, or official 
ity, it is probable that the witness will be unable to attend 
)urt. 

3. When the witness resides without the Territory or 
unty in which the suit is pending, or more than fifty miles 
3m the place of trial. 
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4. When the witness has left or is about to leave th 
ritory or the county in which the suit is pending, and w 
probably be present at the trial. 

5. Whenever the party desires to perpetuate th* 
mony of a witness. 

Either party wishing to take the deposition of a ^ 
in a suit pending in Court, shall tile with the Clerk or « 
of the Peace, as the case may be, a notice of his intent 
apply for a commission to take the answers of the witi 
interrogatories attached to such notice. The notice shal 
the name and residence of the witness, or the place wh 
is to be found, and the suit in which the deposition is 
used, and a copy thereof, and of the attached interrogi 
shall be served upon the adverse party or his atton 
record five days before the issuance of a commission. 

Whenever one party may file interrogatories, for th 
pose of taking the deposition of a witness, the opposite 
may file cross-interrogatories at any time before the cc 
sion issues, and a copy of the same shall accompany the 
interrogatories, and shall be answered and returned fori 

The commission shall be addressed to the following c 
either of whom may execute and return the same : 

1. If the witness be alleged to reside or be with 
Territory: to any Clerk of the District Court, or any 1 
Public of the proper county. 

2. If the witness be alleged to reside or be witho 
Territory, and within the United States: to any Clerl 
Court of Record having a seal, any Notary Public, or i 
missioner of deeds duly appointed under the laws of thi 
ritory, with some other State or Territory. 

3. If the witness be alleged to reside or be witho 
United States: to any Notary Public, or any Minister, Cc 
sioner, or Charge d! Affaires of the United States resident 
accredited to the country where the deposition may be 
or any Consul -General, Consul, Vice-Consul, Commercial 
Vice-Commercial Agent, Deputy Consul or Consular A^ 
the United States resident in such country. 
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Depositions may be returned to the Court either by mail, 
7 a party interested in taking the same, or by any other per- 
n. If sent by mail, the postmaster or his deputy mailing 
e same shall indorse thereon that he received them from the 
tnds of the officer before whom they were taken; and the 
lerk or Justice taking them from the Post-office shall indorse 
t them that he received them from the Post-office, and sign 
s name thereto. If sent otherwise than by mail, the person 
slivering them into the Court shall make affidavit before the 
ierk or Justice that he received them from the hands of the 
Beer- before whom they were taken; and that they have not 
sen out of his possession since, and that they have undergone 
) alteration. 



CHAPTER XIH. 

ACKNOWLEDGMENTS . 

The proof or acknowledgment of every conveyance aflfect- 
g any real estate shall be taken by some one of the following 
Beers* 

1. If acknowledged or proved within this Territory: by 
me Clerk of a Court having a seal, or some Notary Public or 
istice of the Peace of the proper county, or County Recorder m 

2. If acknowledged or proved without this Territory and 
ithin the United States: by some Clerk of any Court of the 
nited States, or of any State or Territory having a seal, or 
7 any Commissioner appointed by the Governor of this Terri- 
ry for that purpose, or by a Notary Public. 

3. If acknowledged or proved without the United States: 
j any Notary Public, or by any Minister, Commissioner, or 
barge d' Affairs, Consul- General, Vice-Consul, Commercial 
gent, Vice-Commercial Agent, Deputy Consul, or Consular 
gent, or Consul of the United States appointed to reside in 
ich foreign country. 
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Every officer who shall take the proof or acknowlec 
of any conveyance affecting any real estate shall g 
certificate thereof, and cause such certificate to be indoi 
annexed to such conveyance. Such certificate shall be: 

When granted by an officer who has a seal of office, 
the hand and official seal of such officer. 

The certificate of such acknowledgment shall state t 
of acknowledgment, and that the person making the sai 
personally known to the officer granting the certificate 
the person whose name is subscribed to the conveyan< 
party thereto, or was proved to be such by the oath or 
ation of a credible witness, whose name shall be inserted 
certificate, and that such person acknowledged the sai 
the purpose and consideration therein expressed. 

A married woman may convey her real estate witho 
husband joining in the conveyance. No acknowledger 
be made by a married woman to the homestead, unless 
personally known to the officer taking the same to 
person whose name is subscribed to such conveyance as a 
thereto, or shall be proved to be such by a credible w 
nor unless such married woman shall be made acquainte 
the contents of such conveyance, and shall acknowledge 
examination, apart from and without the hearing c 
husband, that she executed the same freely and volur 
without fear or complusion, or undue influence of her hu 
and that she does not wish to retract the execution of the 



CHAPTER XIV. 

MARRIED WOMEN. 

All property, both real and personal, of the wife, owi 
her before marriage, and that acquired afterward b] 
bequest, devise or descent, shall be her separate propert 
is not subject to the debts of her husband. 
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All property acquired after marriage, by either husband or 
rife, except such as may be acquired by gift, bequest, devise or 
escent, shall be common property. 

The separate property of the husband is not liable for the 
ebts of the wife contracted before marriage, but the separate 
roperty of the wife shall be and continue liable for all such 
ebts. 



CHAPTER XV. 
CHATTEL MORTGAGES. 

Chattel mortgages may be made on the following property, 
iz.: 

All kinds of personal property. 

No chattel mortgage made shall have any legal force or 
Feet, (except between the parties thereto) unless the residence 
1 the mortgagor and mortgagee, their profession, trade or occu- 
ition, the sum to be secured, the rate of interest to be paid, 
hen and where payable, shall be set out in the mortgage; and 
le mortgagor and mortgagee shall make affidavit that the 
ortgage is bona fide, and without any design to defraud or 
Jay creditors, which affidavit shall be attached to such 
ortgage. 

Mortgage not valid as to third parties unless duly filed in 
ie office of the County Recorder, duly registered and ab- 
racted, or unless the mortgagee receives and retains the act- 
il possession of the property. 



CHAPTER XVI. 

INTEREST. 

When there is no express agreement fixing a different rate 
interest, interest shall be allowed at the rate of seven per 
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cent, per annum on all moneys after they become due < 
bond, bill, promissory note, or other instrument of writ 
any judgment recovered before any Court in this Territc 
money lent, for money due on the settlement of account 
the day on which the balance is ascertained, and for moi 
ceived for the use of another. 

Parties may agree, in writing, for the payment of ar 
of interest whatever on money due or to become due < 
contract; any judgment rendered on such contract sha 
form thereto, and shall bear the interest agreed upon 
parties, and which shall be specified in the judgment. 

Parties may agree in writing to compound interest. 



CHAPTER XVH. 
BILLS OP EXCHANGE. 

Three days' grace allowed on notes and bills, excep 
drafts. 

The holder of any bill of exchange or promissory nc 
signable or negotiable by the law merchant, may also 
and fix the liability of any drawer or indorser of such 
exchange or promissory note, for the payment thereof, v 
suit against the acceptor, drawer or maker, by procurin 
bill or note to be regularly protested by a Notary Pul 
non-acceptance or non-payment, and giving notice of su 
test to such drawer or indorser, according to the usag 
customs of merchants. 

It shall be the duty of any Notary Public who shs 
test any bill of exchange or promissory note for non- 
ance or non-payment, to set forth in his protest and 
notarial record a full and true statment of what sha 
been done by him in relation thereto, according to the ft 
specifying therein whether demand was made of the i 
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aoney in such bill or note specified, of whom, and when and 
rtiere such demand was made. It shall also be his duty to 
aake the requisite notices of protest for the drawers and in- 
lorsers who are sought to be made liable, and when any such 
lotice shall be served by him, he shall note in his protest and 
Lotarial record on whom and when such notice was served ; 
nd when such notice shall be deposited in the Post-office by 
im he shall specify when and where mailed, and to whom and 
There directed, and . such protestor a copy of such notarial 
ecord, certified under the hand and seal of such Notary Pub- 
ic, shall be admitted in all the Courts of this Territory as evi- 
ence of the facts therein set forth. 

The holder of any protested draft or bill of exchange, 
rawn by any merchant within the limits of this Territory, 
ipon his agent or factor living beyond the limits of this Terri- 
ory, shall, after having fixed the liabilities of the drawer or 
adorser of any such draft or bill of exchange, be entitled to 
ecover and receive ten per cent, on the amount of such draft 
r bill as damages, together with interests and costs of suit 
hereon accruing. 

No person in this Territory shall be charged as an acceptor 
n a bill of exchange unless his acceptance shall be in writing 
igned by himself or his lawful agent. 

Every holder of a bill presenting the same for acceptance, 
nay require that the acceptance be written on the bill; a re- 
usal to comply with such request shall be deemed a refusal to 
ccept, and the bill may be protested for non-acceptance. 



CHAPTER XVm. 
INSOLVENCY. 

There is no insolvency law in this Territory. 
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CHAPTER XIX, 

ASSIGNMENTS FOR BENEFIT OF CREDIT* 

A general assignment by insolvent debtor must be re< 
have annexed an inventory, under oath, of all creditor! 
residence, sum and consideration due each, how evidence* 
statement of debtors' entire estate, giving values. In> 
may make assignments for benefit of such creditors c 
will accept their pro rata in discharge of all liability, 
creditor having reason to believe that such debtor h\ 
cealed his property may have him summoned before I 
or County Judge, and examined under oath, etc. A: 
tempted preference of one or more creditors shall be d 
fraudulent and without effect. Concealment by debtor 
property from assignee, or transfer of property previous 
in contemplation of assignment, with intent to defrai 
creditors, is made a felony. 
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PART X. 



Utah Territory. 



Prepared Expressly for this Work by Marshall & Boyle, 
Salt Lake City. 



CHAPTER I. 
COURTS AND THEIR JURISDICTION. 

The Supreme Court of the Territory has general appellate 
arisdiction only. 

There are three United States District Courts in the Terri- 
fy, with unlimited jurisdiction in all chancery and law actions. 

The Probate Courts. 

One in each county. Their jurisdiction is limited to strictly 
robate business, except that they may try divorce cases where 
oth parties agree upon that forum; removable, however, at 
he pleasure of either party, to the District Court. The Judges 
ave the right to enter town sites, and preside over the Board 
f Selectmen; in other words, the County Court. 

Justices' Courts. 

Have jurisdiction in all cases where the amount involved is 
bss than three hundred dollars, except in cases involving titles 
o real estate. 
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CHAPTER H. 

THE TERMS OP COURTS, AND PLACES C 
HOLDING SAME. 

The Supreme Court sits the first Monday of January 
the second Monday of June of each year, at Salt Lake Oil 

The District Courts sit as follows: 1st District, compi 
the Counties of Millard, Sevier, San Pete, Juab, Utah, Wa 
and Morgan, Weber, Box Elder, Cache and Rich Counties 
is held at Provo, Utah County, and at Ogden, Weber Co 

Second District, comprising the Counties of Kane, V 
ington, Piute, Iron and Beaver, is held at Beaver City, B< 
County, on first Mondays in March, May, September 
December. 

Third District, comprising the Counties of Salt Lake, T< 
Summit and Davis, is held in the City and County of 
Lake, on the second Monday in April, fourth Thursday in 
tember, second Monday in November, and first Mondf 
February. 

The Probate Courts and Justices' Courts are always 
for the transaction of business; the former at their respe 
County Court Houses, and the latter in their respective preci 



CHAPTER m. 

COMMENCEMENT OP SUITS AND TIME 
ALT, OWED DEPENDANTS TO PLEAD. 

Suits may be commenced at any time. Ten days aftei 
vice of summons are allowed the defendants to plead, am 
demur, or file motions in cases in the District Courts if s< 
in the county; if out of the county, but within the dis 
twenty days; if elsewhere, forty days. 

In Justices' Courts defendants may be required to ac 
within two days after service, and not longer than ten 
after service. 
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CHAPTER IV. 
LIMITATION OP ACTIONS. 

Actions for the recovery of real estate can only be brought 
ithin seven years after the plaintiffs having been lawfully 
sized and possessed of the premises by himself, grantor, ances- 
>r, or predecessor. 

Actions for the recovery of money on notes or written 
bligations must be brought within four years after the cause 
f action accrued; on accounts, within two years; and on a, 
ldgment of a Court of Record, five years. 

Time deducted for absence of defendant from Territory. 

When a cause of action has arisen in another State or Ter- 
itory, or in a foreign country, and by the laws thereof, an 
ction thereon cannot there be maintained against a person by 
eason of the lapse of time, an action thereon shall not be 
aaintained against him in this Territory, except in favor of 
ne who has been a citizen of this Territory, and who has held 
he cause of action from the time it accrued. 



CHAPTER V. 

ATTACHMENTS. 

Can only issue upon the filing of an affidavit on behalf of the 
>laintiff, showing the existence of a debt upon contract, specify- 
ing the nature and amount thereof, as near as may be, over and 
ibove all legal set-offs or counter claims ; that the same has nob 
3een secured by any mortgage, lien, or pledge upon real or 
personal estate within the Territory; or if so secured, that such 
security has been rendered nugatory by the act of the defend - 
ant; that the defendant is not residing in this Territory; or 
that the defendant has departed the Territory or county where 
the action is brought; or that the defendant stands in defiance 
of an officer, or conceals himself so that process cannot be 
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served upon him, or that he is disposing of his property 
the intent to defraud his creditors; that the debt is an i 
bona fide existing demand due and owing from the defe 
to the plaintiff, and that the action is not sought or prose 
to hinder, delay, or defraud any creditor of the defendant 

There must also be executed and filed an undertaking 
two sufficient sureties, in a sum not less than $20C 
exceeding the amount claimed by the plaintiff, condit 
that if the defendant recover judgment in the actioi 
plaintiff will pay all costs that may be awarded to the de 
ant, not exceeding the amount specified in the undertakir 

In cases where debtor has assigned or disposed of his 
erty, or is about to do so, with intent to defraud his crec 
or has departed or is about to depart from the Territo 
the injury of his creditors; or, fraudulently contracte< 
debt, attachment may issue before the obligation become 
for the purpose of securing the obligation, but no judg 
shall be rendered in the obligation sued on, until by its i 
it shall become due. 



CHAPTER VI. 

ARRESTS IN CIVIL ACTIONS. 

Are issued upon filing an undertaking and affidavit 
same in effect as those required in attachment cases, except 
in addition to the liability of sureties in attachment case 
costs, in cases of arrest they are liable for any damage whic 
defendant may sustain by reason of the arrest, not exceedinj 
sum specified in the undertaking, and the undertaking mu 
in a sum not less than $500. In either case the sureties 
annex an affidavit to the undertaking; that he is a resi 
and householder or freeholder within the Territory, and \* 
double the sum specified in the undertaking, over and abo^ 
his debts and liabilities, exclusive of property exempt 
execution. 
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The affidavit in cases of arrest differs from attachment 
idavits only in this, that the arrest may be made in any ac- 
n for a fine, or for money or property embezzled, or fraudu- 
ttly misapplied, or converted to his own use by a public 
icer, or an officer of a corporation, or an attorney, factor, or 
)ker, agent or clerk, in the course of his employment, or by 
j person in a fiduciary capacity for misconduct or neglect in 
ice, or in a professional employment, or for a willful violation 
duty, or in an action to recover the possession of personal 
)perty, unjustly detained; when the property, or any part 
ireof, has been concealed, removed or disposed of, so that it 
inot be found or taken by the United States Marshal, his 
Duty, or the Sheriff or his deputy ; or where the defendant 
3 been guilty of fraud in contracting the debt or incurring 
) obligation for which the action is brought, or is concealing 
disposing of the property for the taking, detention or con- 
•sion of which the action is brought; or when the defendant 
3 removed or disposed of his property, or is about to do so, 
bh the intent to defraud his creditors. 



CHAPTER VII. 

JUDGMENTS AND JUDGMENT LIENS. 

A judgment is collectible by execution, and is a lien upon 
s real estate of the defendant within the county where it is 
dered, from its rendition; executions may be issued to other 
mties, but the judgment constitutes a lien there, only from 
s time of filing a transcript of the judgment for record in 
office of the County Recorder of the county to which it is 
t. 

Lien of a judgment continues for five years after its ren- 
ion. 
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CHAPTER VHL 

EXECUTIONS, EXEMPTIONS, SALES, AN 
REDEMPTION. 

Property, real or personal, may be sold on twenty 
notice, under execution, but the execution may issue r 
able in not less than ten days nor more than ninety day 
the execution may require the officer to satisfy the jud : 
in the particular kind of money ordered in the judgment 

The following property is exempt from execution: 

1. Chairs, tables, desks and books, to the value < 
hundred dollars, belonging to the judgment debtor. 

2. Necessary household, table and kitchen f urnitu 
longing to the judgment debtor, including stoves, not to 
one stove for every five persons of the family. Stovepip 
stove furniture, wearing apparel, one bedstead, one be< 
the necessary bedding for every two persons in the famil 
provisions and fuel for the family sufficient for sixty da; 

3. The farming utensils or implements of husban 
the judgment debtor. Also, two oxen or two horses, c 
mules and their harness; one. cow and calf for every fiv 
sons in the family; one cart or wagon, and food for such 
horses, cows or mules for sixty days; also all seed gr 
vegetables, actually provided, reserved, or on hand, for th 
pose of planting or sowing at any time within the ensuii 
months, not exceeding in value one hundred dollars. 

4. The tools, tool chest and implements of a mecha 
artisan necessary to carry on his trade. The instrumem 
chests of a surgeon, physician, surveyor or dentist, nee 
to the exercise of their professions, with their scientif 
professional libraries, and the law library of an attorn 
counselor, and the libraries of ministers of the gospTel. 

5. The tent or cabin of a miner, including a table 
stools, a bed and bedding, and necessary tools used in b 
not exceeding the value of four hundred dollars, with ; 
ions necessary to his support for thirty days. 
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6. Two oxen, or two horses, or two nmles and their har- 
ass, and one cart and wagon, by the use of which a cartman, 
amster or other laborer habitually earns his living, and food 
r such oxen, horses or mules for sixty days; and a horse, 
irness and vehicle used by a physician, surgeon, or minister 

the gospel, in making his professional visits. 

7. One sewing machine, not to exceed in value one hun- 
ed dollars, in actual use by the debtor or his family. If the 
ibtor be head of a family, then there shall be a further ex- 
iption of five head of sheep and the wool therefrom for every 
rson in the family, two hogs and three pigs under three 
onths old, and the necessary food for all such animals for 
dj days. All flax raised by the debtor, and the manufac- 
res therefrom, and all cloth manufactured in the family of 
e debtor for their own use ; all spinning wheels and looms 
d other instruments of domestic labor kept for family use. 
ie earnings of such debtor of his personal service, or those 

his family, at any time within sixty days next preceding 
e levy. 

8. All fire engines, hooks and ladders, with the carts, 
icks and carriages, hose, buckets, implements and apparatus. 
1 furniture and uniforms of any fire company or department 
w existing, or which may be under the laws of this Territory 
reafter organized. 

9. All arms, ammunition, uniforms and accoutrements re- 
ired by law to be kept by a person. 

10. All Court Houses, jails, public offices and buildings, 
wo! houses, and houses of public worship, lots, grounds and 
rsonal property appertaining thereto. The fixtures, furni- 
re, books, papers and appurtenances belonging and apper- 
ning to the Court Hojise, jail, and public offices belonging to 
y county, or for the use of schools or houses of public wor- 
ip; and all cemeteries, public squares, parks and places, town 
lis, houses for the use of fire departments and military or- 
nizations, and the lots and grounds thereto belonging, or held 

any town or incorporated city, or dedicated to such town or 
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city to health, ornament, or public use, to the use of any- 
military company now existing or hereafter organized. 
11. For homestead exemption, see "Homestead." 

Redemption. 

Of real property may be made by the defendant, or an; 
itor subsequent to plaintiff's lien, at any time within six e 
from the day of sale, by the payment of the purchase : 
and six per cent, bonus, and from a redemptioner withir 
days of such redemption. 



CHAPTER IX. 

PROCEEDINGS IN AID OP EXECUTIONS 

On the return by a Sheriff or Marshal of an exe 
"unsatisfied," the judgment creditor upon affidavit or oth 
showing to the satisfaction of the Court, or of the Judge ti 
that the judgment debtor has property which he unjusi 
fuses to apply toward the satisfaction of the judgmen 
apply, and the Court or Judge may, by an order, requi 
judgment debtor to appear at a specified time and place 
such Judge, or a referee appointed by him, to answer 
oath concerning the same; and such proceedings may 
upon be had for the application of the property of the 
ment debtor toward the satisfaction of the judgment, 
provided upon the return of an execution; that is, to r 
the appearance of witnesses, and hear the same, and ma 
ders in relation thereto. And on proof, by affidavit, or 
wise, that any person or corporation his property of such 
ment debtor, or is indebted to him in an amount exceedir 
the Judge may by order require such person, or corporat 
any officer or member thereof, to appear at a specified tii 
place before him, or a referee appointed by him, and t 
concerning the same. 
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The Judge or referee may order any property of the judg- 
ent debtor not exempt from execution in the hands of such 
jbtor, or any other person, or due to the judgment debtor, to 
3 applied toward the satisfaction of the judgment. 

If it appear that a person or corporation, alleged to have 
roperty of the judgment debtor or indebted to him, claims an 
iterest in the property adverse to him, or denies the debt, the 
ourt or Judge may authorize, by an order made to that effect, 
le judgment creditor to institute an action against such per- 
m or corporation for • the recovery of such interest or debt; 
id the Court or Judge may, by order, forbid a transfer or 
her disposition of such interest or debt, until an action can 
i commenced and prosecuted to judgment. Such order may 
3 modified or vacated by the Judge granting the same, or the 
ourt in which the action is brought, at any time, on such 
rms as may be just. 



CHAPTER X. 

SECURITY FOR COSTS. 

It is made the duty of the Clerk of the District Court, in 
1 civil actions, to require the party commencing the suit to 
ay in advance, or secure by bond, with security, the payment 
F the probable amount of the costs of the action, provided 
lat the said costs shall, at the conclusion of the trial, be paid 
y the party against whom said costs are adjudged by the 
hurt. 



CHAPTER XI. 

APPEALS. 

From Justices' Courts to the proper District Court may be 
aken any time within thirty days after rendition of judgment, 
xcept where the judgment is for an amount less than $20, by 
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filing a notice of such appeal, and serving a copy on the 
site party; and by filing with the Justice, within five 
after filing the notice of appeal, an undertaking with tw< 
sureties, who shall justify under oath. 

Appeals from the District Court. 

May be taken to the Supreme Court from any final 
ment or order in a civil action, except when expressly 
final by the act, any time within one year after the ren 
of judgment. From any order granting or refusing a nev 
or from an order granting or dissolving an injunction, 01 
an order refusing to grant or dissolve an injunction, and 
any special order made after the final judgment, within 
days after the order is made and entered upon the mini 
the Court; or from any interlocutory judgment or ore 
cases of partition, sale or division, to be taken within 
days after the rendition of the same. 

The appeal is taken by filing with the Clerk of the 
with whom the judgment or order appeal from is ent< 
notice stating the appeal from the same, or some specific 
thereof, and serving a copy of the notice on the adverse 
or his attorney. To render the appeal effectual for an; 
pose, in any case, a written undertaking shall be execut 
the part of the appellant, by at least two sureties, to the 
that the appellant will pay all damages and costs whicl 
be awarded against him on the appeal ; or a sum not exc< 
$100 shall be deposited with the Clerk with whom the 
ment or order was entered, to abide the event of the a 
such undertaking shall be filed, or such deposit made wi 
Clerk, within at least five days after the notice of appeal ii 

An appeal from a judgment or order for the paym< 
money shall not stay the execution of the judgment or 
unless a written undertaking is executed on the part < 
appellant, by two or more sureties, stating their places o: 
dence and occupation, to the effect that they are bou 
double the amount named in the judgment or order ap 
from; and should the judgment or order appealed from, < 
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>rt thereof, be affirmed, the appellant shall pay the amount 
rected to be paid by the judgment or order, or the pari 
ereof which shall be affirmed, and all damages and costs 
tiich may be awarded against the appellant, and in the kind 

money in which the Court to which it is appealed shall 
der the payment thereof. 

The sureties shall file affidavits as to their worth, over all 
st debts and liabilities, exclusive of property exempt from 
eeution. 

When the appeal shall be thus perfected, it shall stay all 
oceedings upon the judgment, until the action of the appel- 
te Court shall be had. The appellee may object to the sure* 
>s, as to their sufficiency, and if the objection be well taken, 
d the appellant, upon five days' notice, fail to give additional 
purity, the appeal shall be regarded as if not taken. 

Upon trial in the appellate Court, the successful party is 
titled to have the judgment remitted to the Court from 
[rich the appeal was taken for execution. 




CHAPTER XII. 

ESTATES OP DECEASED PERSONS. 

Claims against deceased estates must be made within ten 
Dnths after notice of administration is given. 

Satisfactory proof of the amount due must be made to the 
Iministrator and Probate Court. 

The executor or administrator of the estate has as long to 
ike final settlement in as the Probate Court will permit* 
rich is usually as long as he can show any unsettled busi- 
ss of the estate. 

The widow or other members of the family are entitled to 
e homestead, and such further allowances as the Probata 
>urt may deem proper for the maintenance of the widow. 

The largest discretion is given the Court in making orders 
specting the estate. 
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CHAPTER XIIL 

HOMESTEADS. 

There shall be allowed homestead exemptions, to be sel* 
bjr the debtor, consisting of lands and appurtenances the] 
not exceeding in value one thousand dollars fur the judgi 
debtor, and the further sum of two hundred and fifty do 
for each member of the family (which, in some insta 
amount to thirty or forty, including wives and children). 
the premises amount in value to more than the homesteac 
emption, it may be ordered sold or partitioned, and in eaj 
sale, the excess over the exemption valuation is subjec 
execution; and in case of partition, the part divided off i 
the homestead is subject to sale on execution, the valuatic 
be made by persons chosen by the debtor and the officers 1 
ing the execution. 




CHAPTER XIV. 

DEPOSITIONS. 

May be taken in any action at any time after servic 
summons, or the appearance of the defendant, and in a spi 
proceeding after a question of fact has arisen therein, in 
following eases: 

1. When a witness is a party to the action or proceed 
or a person for whose immediate benefit the action or proc 
ing is prosecuted or defended 

2. When the witness resides out of the county in wl 
his testimony is to be used. 

3. When the witness is about to leave the county wl 
the action is to be tried, and will probably continue ab 
when Ms testimony is required. 
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4. When the witness, otherwise liable to attend the trial, 
too infirm to attend, or resides within the county, but more 
an fifty miles from the place of trial. 

Either party may have a deposition of a witness taken he- 
re a Notary Public, Justice of the Peace, Judge, or Clerk of 
Court, by serving notice on the adverse party of the time 
d place of the examination, together with a copy of the affi- 
vit showing the case to be one of the kind above mentioned, 
le notice must be served at least five days, and one additional 
y for every twenty-five miles of distance of the place of ex- 
lination from the residence of the person served, unless for 
use the Court prescribes a shorter time. 

The witness may be cross-examined, and after having his 
jtimony carefully examined and read to him, he shall sign it; 
d the officer taking the deposition shall certify it up to the 
aper Court, inclosed in an envelope, and addressed to the 
erk of the Court in which the action is pending, or to such 
rson as the parties may agree upon, or transmit through the 
til; and such deposition may be used by either party on the 
al. No objections to the form of an interrogatory at the 
al will be heard, unless made at the time of taking, if the 
rty making the objection is in attendance at the taking. 

If a deposition be taken on account of the absence from 
3 county, or intended absence, or because the witness is too 
irm to attend, before being used proof must be made by 
idavit or oral testimony that the witness* disability contin- 
3, to the best of affiant's knowledge. The deposition may 
read in case of his death. 

Depositions once taken may be read in any stage of the 
ise by either party, ancl shall be deemed evidence of the 
rty reading them. 

If a deposition be taken out of the Territory, it must be 
on a commission issued by the Court, under its seal, upon 
e days' notice to the adverse party of the application for a 
[amission, and shall be issued to a person to be agreed upon 
bween the parties; and in case of disagreement, then to such 
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person as the Court may appoint, or to a CommL 
appointed by the Governor of this Territory to take afli 
and depositions in the States or Territories. 

Such interrogatories, direct and cross, as the partie 
pare, or in case of disagreement, such as the Court shall 
shall be annexed to the commission. The cause shall : 
continued on account of the non-return of the commissic 
deposition, unless upon evidence satisfactory to the Coui 
the testimony of the \vitness is necessary, and that propi 
gence has been used to obtain it. 

The statute also provides for the taking of testimor 
for its perpetuation, upon application to the Court, si 
that the applicant expects to be a party to an action i 
Territory, and giving the names of persons whom he € 
will be adverse parties; that the proof of some facts is 
sary to perfect the title to property in which he is inte 
or to establish a marriage, descent, heirship, or any othe 
ter which it may hereafter become material to est 
though no suit may at the time be anticipated. The 
of the witneses and the general outline of the facts ex 
to be proven, to be stated. Affidavits or other proofs file 
the testimony shall be prima facie evidence of the facts 
therein. No particular form of the certificate of the 
taking the deposition is prescribed by the statute. 



CHAPTER- XV. 

JUDICIAL RECORDS, HOW PROVEN. 

A judicial record of this Territory, or of the United 
or of any State or Territory of the United States, may 
mitted in the Courts of this Territory by the attestatior 
Clerk, with the seal of the Court annexed, together w: 
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tificate of the Judge, Chief Justice, or presiding Magistrate 
the case may be, that said attestation is in due form. 

A judicial record of a foreign country may be proved by 
) production of a copy thereof, certified by the Clerk, with 
} seal of the Court annexed, if there be a Clerk and seal, to 
a true copy of such record, together with a certificate of the 
dge of the Court, that the person making the certificate is 
i Clerk of the Court, or the legal keeper of the records; and 
either case, that the signature is genuine, and the certificate 
due form; together with the certificate of the Minister o? 
abassador of the United States, or of a Consul, Vice-Consul 
Consular Agent of the United States, in such foreign coun- 
r, that there is such a Court, specifying generally its juris- 
jtion, and verifying the signature of the Judge and Clerk, or 
ler legal keeper of the record. 

A copy of the judicial record of a foreign country shall also 
admissible in evidence, upon proof, first, that the copy offer- 
has been compared by the witness with the original, and is 

exact transcript of the whole of it; and that such original 
is in the custody of the Clerk of the Court, or other legal 
eper of the same; and that the copy is duly attested by the 
il which is proved to be the seal of the Court where the 
jord remains, if it be the record of a Court; or if there be no 
sh seal, or if it be not the record of a Court, by the signature 
the legal keeper of the original. 



CHAPTER XVI. 
ACKNOWLEDGMENTS. 



Deeds, mortgages, powers of attorney, or other instruments 
'ecting the title to real estate, must be acknowledged or 
oved and witnessed by one or more witnesses before they 
n be legally placed upon record. 



Digitized by VjOOQIC 



316 



Utah. 



[Par 



The f ollowinij is the form of the acknowledgment certifi 









State or Territory of- 



County. 



ss. 



On this ■ 
before 



■ day of 



— A. D. 189—, personally appc 
-, a Notary Public in and for said county, — 
who is personally known to me to be the person describe 
and who executed the foregoing instrument, who acknowle 
to me that he executed the same freely and voluntarily, 
for the uses and purposes therein mentioned. In wil 
whereof, I have hereunto set my hand and official seal, 01 
day and year last above written. 



[seal.] 



Notary Publ 



A married woman may release her dower by uniting ii 
conveyance with her husband, and acknowledging the san 
the same form as a femme sole. 

The following officers are authorized to take acknowl 
ments and certify to them : 

If acknowledged or proven within this Territory: by I 
Judge or Clerk of a Court having a seal, or some Notary : 
lie, or County Recorder, or by a Justice of the Peace of 
county where the conveyance is executed, and to be recoi 

If acknowledged or proved out of the Territory, and w; 
any State or Territory in the United States: by some Judj 
Clerk of any Court of the United States, or of any Sta 
Territory having a seal, or by a Notary Public, or by a ( 
missioner appointed by the Governor of this Territory for 
purpose. 

If acknowledged or proved without the United States 
some Judge or Clerk of any Court of any State, Kingdoi 
Empire having a seal, any Notary Public therein, or any ; 
ister, Commissioner, or Consul of the United States appoi 
to reside therein. Such officers may take and certify 
proofs or acknowledgments by their respective deputies, ii 
names of their principals. 
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When granted by a Judge or Clerk, the certificate shall be 
ler the seal of his Court. 

When granted by an officer who has an official seal, it shall 
under such seal. 
By a Justice of the Peace, under his hand. 



CHAPTER XVH. 

PARTNERSHIPS. 

The statute provides how partners may be summoned, and 
v judgments against partners may be rendered, but is thus 
ef and pointed. 

When two. or more persons, associated in any business, 
Qsact such business in a common name, whether it com- 
ses the names of such persons or not, the associates may be 
d by such common name, the summons in such cases being 
?ed on one or more of the associates, but the judgment in 
h cases shall bind only the joint property of the associates. 
3 private property of persons engaged in copartnership shall 
held liable for the debts of the firm, only when the part- 
ship property shall prove insufficient to pay them. The 
ignment of a partner in trade to satisfy a creditor of the 
n shall be deemed valid in law, but is not to be construed 
authorize the assignment of partnership effects to satisfy 
ividual claims of any of the parties. 






CHAPTER XVm. 
MARRIED WOMEN. 

All property owned by either spouse before marriage, and 
it acquired after marriage by gift, bequest, devise, or de- 
nt, is the separate property of that spouse by whom the? 
ae is owned or acquired ; and as such may be held, owned 
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and controlled, and transferred and disposed of by the sj 
so owning or acquiring it, without any limitation or res 
tion by reason of marriage. 

Either spouse may sue and be sued in law. Married wc 
have dower in all real estate held or possessed by the hus 
during coverture. 



CHAPTER XIX 

CORPORATIONS. 

Any number of persons, not less than five, one-thir 
whom being residents of the Territory, may incorporate 
purposes of manufacturing, mining, or conducting any i 
mercial or other industrial pursuits, or for constructing r( 
ditches, colonization and improvements for lands, colleges, s 
naries, churches, libraries, or any benevolent, charitable, ci 
tian or scientific associations, or for any rightful subject 
sistent with the Constitution of the United States and 
laws of the Territory. 

Stock may be subscribed and paid up in property, 
individual liability upon stockholders. The Probate Judg 
the officiating officer in effecting an incorporation. 

Foreign corporations must file copies of their articles ol 
corporation with the Probate Judge of the county ? when i 
principal place of business is located in this Territory, 
must designate an agent on whom process may be served; 
file copies of their articles of incorporation with the Secrei 
of State. 



CHAPTER XX. 
CHATTEL MORTGAGES. 

No mortgage of personal property shall be valid aga 
the rights and interests of any person (other than the pai 
thereto), unless the possession of such personal propertj 
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livered to, and retained by the mortgagee, or unless the 
ortgagee provide that the property may remain in the posses- 
)n of the mortgagor, and be accompanied by an affidavit of 
e parties thereto, or in case any party is absent, an affidavit 
the parties present, and of the agent or attorney of such 
►sent party, that the same is made in good faith to secure the 
aount named therein, and without any design to hinder or 
lay the creditors of the mortgagor. 

Every mortgage of personal property shall be witnessed, 
knowledged by the mortgagor, or person executing the same, 
id recorded. 

Any mortgage of personal property acknowledged and re- 
dded, shall thereupon, if made in good faith, be good and 
did as against the creditors of the mortgagor, and subsequent 
urchasers and mortgagees, from the time it is so filed for 
jcord until the maturity of the entire debt or obligation for 
le security of which the same was given, and for a period of 
inety days thereafter; provided, the entire time shall not 
sceed one year. 

Personal property mortgaged may be taken on attachment, if 
ay legal cause for attachment exist, or on execution issued at 
le suit of a creditor of the mortgagor, but before the property 
i so taken, the officer must pay or tender the mortgagee the 
mount of the mortgage debt and interest at the place where 
y its terms it is made payable, if such place is within this 
erritory. If it specifies no place of payment, or if it be pay- 
ble without this Territory, then he must deposit the amount 
hereof with the County Treasurer of any county wherein the 
lortgage is recorded, payable to the mortgagee, or his order. 

Any mortgagor, agent, servant or employee of any mort- 
agor of personal property, who shall, during the time such 
lortgage remains in force, destroy, conceal, sell, or otherwise 
ispose of the whole or any part of the property mortgaged, or 
srho shall remove the same or any part thereof from the Terri- 
ory, without the written consent of the morgagee, his legal 
epresentative or assigns, shall be deemed guilty of obtaining 
aoney under false pretenses, and on conviction thereof shall be 
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punished by a fine not exceeding three times the value o 
property described in the mortgage, or by imprisonment ii 
county jail not more than wix months, or by both such fine 
imprisonment, at the discretion of the Court. 

Nothing herein contained shall authorize any perse 
mortgage any part or portion of such person's personal ] 
erty as may be by law exempt from seizure and sale t 
execution, except as security for the purchase money thei 



CHAPTER XXI. 

INTEREST AND USUBY, 

Ten per cent, per annum interest is allowed on debts 
where no contract as to interest exists. There is no i 
statute, and parties are at liberty to contract for rates c 
terest without limit, and any agreed rate is collectible. 



chapter xxn. 

INSOLVENCY. 
There is no insolvency law in this Territory. 
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British Columbia. 



Prepared Expressly for this Work by M. W. T. Drake, Victoria. 



CHAPTER L 
COURTS— THEIR JURISDICTION AND TERMS. 

The Supreme Court is presided over by a Chief Justice and 
Dur puisne Judges. This Court exercises a legal and equitable 
irisdiction in all matters. It has sole control over the estate 
f infants, lunatics and deceased persons, and claims a jurisdic- 
on in divorce and matrimonial causes. The admiralty juris- 
iction of the Province is vested in the Chief Justice alone, 
he Supreme Court is the Court of Appeal from all inferior 
ibunals, and from it there is ail appeal to the Supreme Court 
f Canada and Privy Council of England. 

The Judges also sit as Judges of assize for the trial of 
•iminals. 

The Courts sit when required for the purpose of disposing 
- law points reserved at trials, for hearing of motions for new 
ials, appeals, special cases, etc. 

For matters of procedure the Judges sit constantly. 

The Assize Courts are held three times a year, for the trial 
1 prisoners; civil causes are heard whenever ripe for trial, 
tie Assize Courts are held all through the province, the Judges 
ring on circuit for the purpose. 
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All matters not jury cases are disposed of by tbe C( 
application. 

The County Court is held for the trial of actions < 
or damage up to $1000. Actions of ejectment, libel, fa 
prisonment, and some others, are excluded from the cog 
of these Courts. 

This Court is held every month, and disposes of th 
brought before it without pleadings, and in a sumnu 
expeditious manner. The Province is divided into s 
tricts for this purpose. 

The Justices of the Peace have no civil jurisdictioi 
Justices examine into all criminal cases, and if a prim 
case is made out hold the accused for trial. At the 
and after committal, the case goes before the grand jurj 
a true bill is found the prisoner is put on his trial; if n< 
found he is at once discharged. 

The municipalities have also limited jurisdiction for 
ing their By-Laws. 



CHAPTER H 

COMMENCEMENT OP SUITS. 

Civil suits in the Supreme Court are commenced 
of summons, to which the defendant has to appear ii 
days; if he fails to appear after due service, the plainti 
judgment for his debt; if he appears, the plaintiff proci 
state his cause of action in a pleading called a stater 
claim, to which the defendant replies by a statement of < 
and in the majority of cases the action being thus put 
is set down for trial; but any neglect of the defendant 
ceed according to the rule, subjects him to the penalty < 
ing judgment signed against him. In some cases the pi 
extend considerably beyond this, until at last they ai 
issue and are then ripe for trial. 
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In the generality of cases a jury is not summoned unless at 
the request of either plaintiff or defendant, but the Judge dis- 
poses of both law and fact. 

In actions on simple contract debts the defendants are not 
allowed to defend except on special ground shown in affidavits. 

All writs must be personally served, unless the defendant is 
keeping out of the way to avoid service, and then the Court 
ilbws substituted service. If the defendant is abroad, whether 
i foreigner or not, special forms of writ are provided, but the 
service must be personal. 

Suits can be disposed of at any place the plaintiff fixes; 
iable to be changed on good cause shown. 

There is no distinction in the form of suit between law and 
jquity, and the principles of equity control all cases. 

The new English Judicature Acts have been adapted to the 
Province, greatly facilitating the collection of debts. 



CHAPTER m. 

LIMITATION OP ACTIONS. 

Six years is the limitation of all simple contract debts; 
wenty years for all speciality debts. In case the cause of 
ction arose in a foreign country, the defendant may plead the 
tatute of limitations of such country as a bar. A foreign 
udgment is placed on the same footing as a simple contract 
lebt, and has to be sued within the same time. 



CHAPTER IV. 
ATTACHMENTS— ARRESTS IN CIVIL ACTIONS. 

Attachments are not allowed, except the debtor has ab- 
conded. 

Arrest in civil actions is in practice only resorted to for the 
•urpose of compelling a defendant who is about to leave the 
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jurisdiction to give security for the alleged debt. The 
keeps him in charge until he has put in security, or ui 
trial of the action. There is no imprisonment for debt; 
case a judgment debtor is about to abscond, he can be i 
upon an order of the Supreme Court, which can be o 
on certain facts being proved. County Court Judg< 
power of committal for disobedience of orders for payi 
money. 



CHAPTER V. 

JUDGMENTS AND JUDGMENT LIENS. 

A judgment binds the lands of a debtor when reg 
It also enables a creditor to seize the goods of his debto 
compel payment of debts due to the debtor, to himseli 
what are called garnishee proceedings; but a judgmei 
not bind the personal property of the debtor until the 
execution is in the hands of the Sheriff. 



CHAPTER VI. 

EXECUTIONS— EXEMPTIONS— REDEMPTK 

SALE. 

Executions are enforced against the land and persoi 
the debtor. 

The debtor is entitled to an exemption of five hundi 
lars in personalty. 

For homestead exemption see "Homesteads." 

The debtor may redeem his property at any time 
sale. Personal property has to be sold without any del 
by public auction. Keal property is advertised thirty < 
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CHAPTER VII. 

SECURITY FOR COSTS. 

Is always required when the plaintiff is resident out of the 
urisdiction of the Court, in an amount of one hundred dollars; 
mt if within the jurisdiction, he may commence actions in 
? orma pauperis, if he is not in a position to pay fees. 



CHAPTER VHL 
APPEALS. 

Are allowed from the County Courts to the Supreme Court, 
f notice given within 10 days after the decision is objected to; 
from the Police and Magistrate Courts to the Supreme Court, 
f applied for in four days; from the Supreme Court to the 
Privy Council of England, or the Supreme Court of Canada, if 
)he amount in dispute is over fifteen hundred dollars. Secur- 
ty required is five hundred dollars in the two latter cases. 



CHAPTER IX. 

ESTATES OP DECEASED PERSONS. 

Intestate estates, when there is no next of kin or creditor 
vho desires administration, are managed by the registrar of the 
Supreme Court as administrator. There is no statutable time 
or sending in claims, but every estate is advertised and a time 
ixed for distribution. The claims have to be sworn to — if 
rom a foreign country — before a Notary Public, attested by 
he British Embassador, Consul, or Charge d' Affaires. Twelve 
aonths is the time allowed to settle the estate, whether the 
leceased died intestate or not. If the deceased left a will 
egally executed, his executors manage the estate without filing 
tny security, and only file accounts at the end of the twelve 
aonths. 






Digitized by 



Google 



326 British Columbia. [Pa 

If they neglect their duty, the devisees have a legal rei 
but the Court does not control them. 

By a Provincial Statute, lands of an intestate descei 
the same persons who would be next of kin of personal e 
but in such a case the widow is only entitled to dower, \ 
is a life interest in one-third. 

A testator may devise land as he pleases by his 
Neither the widow or children are entitled by law to 
interest. 

Wills of foreigners which have been duly proved in 
foreign Court are admitted to probate on production of a 
certified record of the proceedings. 



CHAPTER X. 

HOMESTEADS. 

Land to the value of twenty-five hundred dollars m 
made a homestead, if duly registered as such, at a time 
the owner was free from debt, and everyone is entitled to 
S500 or chattels to this value against any execution ere 
in addition to the homestead on land. 



CHAPTER XL 
DEPOSITIONS. 

For matters in civil suits, evidence abroad is gene 
taken by Commissioners appointed by a Judge of the Suj 
Court. In other matters affidavits can be taken before 
Minister, Embassador, Consul, Vice-Consul, or Consular A 
and if there is no one representing these functionaries, the 
tore a Notary Public duly certified to be such by the Gov 
or Secretary of State. 
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CHAPTER XH. 

JUDICIAL RECORDS— ACKNOWLEDGMENTS. 

Judicial records of foreign States can be proved by ex- 
amined copies sealed with the seal of the State if relating to 
State documents, or the seal of the Court if relating to judicial 
records. 

Acknowledgments of deeds can be taken before a Notary- 
Public, duly certified to be such by the British Consul, or be- 
fore Commissioners appointed by the Lieutenant-Governor. 



CHAPTER Xm. 

LIMITED PARTNERSHIPS, ETC. 

Joint-stock companies can limit the liability of their share- 
holders to the amount subscribed for by each, by registering 
under the statute. 

The law of private partnerships now allows a person to 
invest money in a business concern and receive a share of the 
profits, without being liable as a partner. 

Companies for all purposes can be formed and registered 
in a simple and inexpensive manner. 

Foreign companies, i. e., companies incorporated in a foreign 
country, can register in this Province upon the assent of three- 
fourths of the shareholders being obtained, and can carry on 
business the same as any local company, but their office must 
be in Victoria, and the liability of the shareholders is not lim- 
ited to the amount of their shares. 



CHAPTER XIV. 
MARRIED WOMEN. 

Can invest the money earned by any separate trade or 
occupation, and the same is free from the debts, control or en- 
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gagements of the husband; and landed property, held be 
marriage or acquired subsequent thereto, can be dealt with 
a married woman as if she were femme sole. She can ti 
and contract in her own right, and is personally liable on 
own contracts. 



CHAPTER XV. 

MORTGAGES. 

Chattel mortgages must be registered within twenty- 
days after execution, and an affidavit filed of the day and < 
of execution, in order to protect the property from execui 
creditors of the grantor. A mortgage unregistered is good 
tween the parties, and if the mortgagee take the property i 
his own custody an execution creditor cannot seize it. Fu 
ture, goods, merchandise, etc., can be mortgaged. Farm 
stock and crops are not subject to the Act. 

Mortgages of Land. 

A mortgagee of land is a specialty creditor; he can sue 
debtor for the amount due, sell the mortgage property, or f< 
close the mortgage. A mortgage is good for twenty ye 
but it must be registered in order to give it priority over ot 
charges, as priority of registration gives priority of charge. 



CHAPTER XVI. 

INTEREST AND USURY. 

The legal rate of interest is six per cent, per annum, 
judgments carry this rate; so do accounts, after notice t 
interest will be charged; but any higher rate of interest is j 
fectly legal, as there are no usury laws in force. 
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CHAPTER XVH. 

LAND LAWS, ALSO LIENS. 

Persons can acquire land (three hundred and twenty acres) 
by pre-emption, on making improvements to the value of $2.50 
an acre, and residing on the land; and on a survey being made, 
a grant in fee simple is issued without charge, or can purchase 
in surveyed districts at Si an acre. 

Aliens. 

Foreign citizens can be naturalized after three years' resi- 
dence and taking the oath of allegiance. 

Aliens have full power to take up land without the neces- 
sity of taking the oath of allegiance, but they must declare 
their intention of becoming a British subject. They have all 
the same privileges as natural-born persons except the right of 
voting for the Legislature, and holding municipal offices. 

Any one can buy lands at $2.50 per acre. 

In the case of timber lands, any one can acquire a timber 
license at the rate of $50 a year for 1000 acres, or can pur- 
chase timber lands at $2.50 per acre, paying 50c. per M for all 
timber cut. 

Lien. 

Every person furnishing materials or doing work for an- 
other is entitled to a lien on the building or erection, and on 
the land on which such building or work has been performed. 
Such lien has to be registered within thirty days, and no pay- 
ment made to a contractor within thirty days of the comple- 
tion of the work shall be valid against the lien holder. There 
are other provisions for the protection of the workman and 
supplier of materials which give an ample protection against 
dishonest contractors. 
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CHAPTER XVHL 

MUNICIPALITY LAWS. 

Commercial travelers have to pay a license of 810 for e 
six months. All other businesses pay a license varying 
$5 to 8100 a year. 

The municipalities have only a limited power of taxa 
in other respects they have complete self government. 



CHAPTER XIX. 

SHIPS AND SHIPPING. 

Foreign vessels sold to a British subject can be regis 
in the Dominion, subject to a tariff of ten per cent 
The navigation laws are those of Great Britain. 




CHAPTER XX. 

INSOLVENCY. 

At the present time there are no bankruptcy or inso 
laws in the- Dominion of Canada but the local Legislature 
passed acts intended to assist creditors by rendering voi 
judgments by confession or assignments of chattels given 
debtor in insolvent circumstances. 
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CHAPTER XXI. 
MINES, ETC. 

Free miners have to pay a license fee of $5 a year. 

A free miner is entitled to 100 feet square of dry diggings 
or bench claims wherever found; 1500 feet by 600 feet for 
mineral claims. All claims have to be recorded. 

Disputes are decided on the ground by the Gold Commis- 
sioners, with or without a jury of five. 

Crown grants are issued for mineral claims upon fulfilling 
certain simple requisitions. 

Goal Mines. 

Coal land can be bought at the same price as ordinary 
Crown lands, and a royalty of five cents per ton on all coals 
raised. 
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PART XH 



Colorado. 



Prepared Expressly for this Work by B. D. Thompson,. 
Denver, Colorado. 



JURISDICTION OP COURTS. 

Justice Courts, up to $300; County Courts, up to $2000; 
District Courts, unlimited as to amount involved. 

TIME TO ANSWER. 

In District and County Court suits the defendant has. 
twenty days to answer, where summons is served in the county 
where suit is brought; if served out of the county thirty days. 
If copy of complaint be not served with the summons, ten days 
additional time allowed for appearance. 

In Justices' Courts not less than five nor more than fifteen 
days after date of summons. 

ATTACHMENTS. 

An attachment may be had where it is shown by affidavit 
that debtor is a non-resident; or a foreign corporation; or a 
corporation whose chief office or place of business is out of the 
State; or that debtor conceals himself or stands in defiance of 
an officer so that process cannot be served on him; or that 
debtor has been more than four months absent from the State, 
or that for such length of time his whereabouts has been un- 
known, and that the indebtedness has been due during all said 
period; or that debtor is about to remove his property, or a 
material part thereof, out of this State with intent to defraud* 
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binder, or delay his creditors; or that debtor has or is a 
fraudulently convey, transfer or assign his property or 
so as to binder or delay his creditors; or that debtor ha 
about fraudulently to conceal or remove, or dispose of h 
perty so as to hinder or delay his creditors; or that deb 
departed or is about to depart from the State with the 
tion of having his effects removed from this State; < 
debtor has failed or refused to pay the price or value 
article delivered to him, which he should have paid fo 
the delivery thereof; or that debtor has failed or refi 
pay the price or value of any work or labor done or peri 
or for any services rendered by plain tiff at the instance 
debtor, and which should have been paid at the comple 
such work, or when such services were fully rendered; < 
debtor fraudulently contracted the debt or fraud ulen 
curred the liability, respecting which the suit is brought 
false representations or false pretenses, or by any frai 
conduct procured money or property of the plaintiff; < 
the action is brought upon an overdue promissory n< 
of exchange, or other instrument for the direct and ui 
tional payment of money, or upon an overdue book aceo 
The creditor must give a bond in double the amount 
attachment 

LIMITATION OF ACTIONS. 

On promissory notes, book accounts and judgmen 
years. 

HOMESTEADS. 

Allowed to head of family in an amount not exceed 
value §2000, 

INTEREST. 

The legal rate is eight per cent per annum; a highe 
may be contracted for, but to be binding must be in writ 
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ESTATES OP DECEASED PERSONS. 

Claims must be presented to the Court within one year 
from the granting of letters of administration, and when veri- 
fied out of Colorado may be sworn to before a Clerk of any 
Court of record, Notary Public, or before a Commissioner for 
Colorado; or before any officer of any State, Territory or Dis- 
trict of the United States having like authority (as the 
officers of this State) by the law of the State, Territory or Dis- 
trict where he resides. 

BILLS OP EXCHANGE, ETC. 

Three days of grace are allowed, except on sight drafts 
Notes, etc., maturing on Sunday or a legal holiday, will be 
payable on the day previous. 

ACKNOWLEDGMENTS. 

Out of the State but within the United States, may be 
taken before the Secretary of State, under seal of the State, 
before a Clerk of a Court of record, under seal of Court, before 
any Notary Public, he certifying under his official seal, before 
any commissioner of deeds, under his seal, before any other 
officer authorized by the laws of such State or Territory to 
take such acknowledgment, provided there be affixed to the 
certificate of such officer a certificate by the Clerk of some 
Court of record of the county, city or district wherein such 
officer resides, under the seal of such Court, that the person 
certifying such acknowledgment is the officer he assumes to 
be; that he has authority by the laws of such State or Terri- 
tory to take and certify such acknowledgment, and that the 
signature of such officer to the certificate is the true signature 
of such officer. 



INSOLVENCY LAWS. 

this State. Preferential 



There is no insolvency law in 
assignments are not permitted. 
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part xni 



New Mexico. 



Prepared Expressly for this Work by A. A. Jones, 
Las Vegas, N. M. 



JURISDICTION OP COURTS. 

Justice Courts have jurisdiction of civil cases up to $100 5 
but not where title to land is brought in question. 

District Courts have common law and chancery jurisdiction. 
Probate Courts have jurisdiction of probate matters. 

SERVICE OP PROCESS. 

If the defendant resides in the county where suit is brought 
he must be served with process at least five days before the 
first day of the term of Court, if he resides out of the county, 
but in the judicial district, fifteen days; if out of the judicial 
district, thirty days. 

ATTACHMENTS. 

The following are grounds for an attachment, which must 
be shown by affidavit: 

When debtor is a non-resident of the Territory; when 
debtor has concealed himself, or absconded or absented him- 
self from his usual place of abode so that ordinary process of 
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law cannot be served upon him: when debtor is about 

uiove hifl property out i>!' the Territory, or fraudulent! 
ceals or disposes of his property; when tlio debt is cont 
out of the Territory, ami property is secretly moved ii 
Territory; when defendant is a corporation whose office 
of the Territory, ami there is no agent m the Territon 
whom to serve process; when debt was fraudulently cont 
or credit obtained by false pretenses, 

Bonds are required in a sum double the amount sw 
in affidavit. 

ARREST AND IMPRISONMENT FOR DEI 

The debtor may be arrested in a civil action, where 
about to leave the Territory to defraud his creditors. 

Bonds are required of the creditor, the same as in j 
t j lent 

LnynTATiON op actions. 

Contracts in writing, six years. Judgments of Cou 
Of record, six years. Judgments of Courts of record, 
years. Unwritten contracts, four years. 

Actions of replevin must be brought within one yea 
the time the cause of action accrued. 



HOMESTEADS. 

A. homestead to the value of one thousand dollars is < 
from execution, if debtor is the head of a family. 

INTEREST. 

The legal rate of interest is six per cent, per annt 
not more than twelve per cent can be recovered ; am 
ments bear interest at the rate of the original obligati 
to exceed twelve per cent. 
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EXEMPTIONS. 

Every person who has a family, and every widow, may 
hold exempt from execution, attachment or sale, certain house- 
hold furniture and effects which are enumerated in the statutes; 
and any resident of the Territory who is the head of a family; 
and not the owner of a homestead, may hold exempt from levy 
and sale, real or personal property to be selected by such per- 
son, his agent or attorney, at any time before sale, not exceed- 
ing five hundred dollars in value, in addition to the amount of 
chattel property otherwise by law exempted. 



ESTATES OP DECEASED PERSONS. 

A year is allowed to settle estates. 

Claims against estates of deceased persons must be presented 
within one year from date of death of deceased, and suits must 
be brought within 18 months. 



BILLS OP EXCHANGE, Etc. 

No days of grace allowed; if they mature on Sunday or 
legal holiday, the following business day will be the day pay- 
able. 



ACKNOWLEDGMENTS. 

If taken within the Territory, before a Judge or Clerk of a 
Court of record having a seal, or before a Justice of the Peace, 
or Notary Public. If taken without the Territory and within 
the United States, before a Commissioner of Deeds for New 
Mexico, or before a Judge or Clerk of a Court of record; ami 
if taken before a Judge, the Clerk must, under his signature 
and seal of Court, certify that he is Judge of such Court; or 
before a Notary Public having an official seal. 
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ASSIGNMENT LAWS. 

Any person may assign bis property, both real and pei 
except what is by law exempt from sale under exeeuti 
any person in trust for the benefit of his creditors, bui 
assignment shall be for the benefit of all the creditors < 
assignor; and ©very such assignment shall be proved, i 
knowledged and certified and recorded in the same mam 
is prescribed by law in easts wherein real estate is com 
The assignee shall give a bond to be approved by the Jot 
the District Court, and said Judge may remove an assign 
cause* All acts done or settlements made by the assignee 
be reported to the District Judge for his approval. 1 
sale, mortgage, or assignment made by debtors, and 
judgment suffered by any defendant, or any act or device 
or resorted to by a debtor in contemplation of insoh 
and with the design to prefer one or more creditors, shall 
ate as an assignment and transfer of all the property and e 
of such debtor, and shall inure to the benefit of all his 
itors in proportion to the amount of their respective den 
All sueh transfers shall be subject to the control of Con 
equity upon the bill of any person interested, riled with; 
months after the mortgage or transfer is legally lodge 
record, or the delivery of the property or effects transfer 
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Texas. 



Prepared Expressly for this Work by Shook <fc VanderHoeven. 
San Antonio, Texas. 



JURISDICTION OP COURTS. 

Justices' Courts, up to $200. 

District Courts above $200, unlimited. 

County Courts have jurisdiction of probate matters, etc., 
and in some counties have original civil jurisdiction up to $500, 
and concurrent jurisdiction with District Court up to $1000. 

TIME TO ANSWER. 

Defendant, after service on him of summons, must answer 1 . 
Time to answer is five days after the return day of the Court, 
called appearance day. 

ATTACHMENTS. 

May issue when shown by affidavit that debtor is not a 
resident of the State, or is a foreign corporation; when he is 
about to remove permanently out of the State, and has refuse! 
to pay or secure the debt; when he secretes himself, so that the 
ordinary process of law cannot be served upon him; when the 
debtor has secreted his property for the purpose of defrauding 
his creditors; when he is about to secrete his property for thr* 
purpose of defrauding his creditors; when he is about to re- 
move his property out of the State without leaving sufficient 
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remaining for the payment of his debts; where he is about 
remove his property or a part thereof out of the county wh< 
the suit is brought, with intent to defraud his creditors; wl 
he has disposed of his property, in whole or in part, with 
tent to defraud his creditors; when he is about to dispose of 
property with intent to defraud his creditors; when he is abc 
to convert his property or a part thereof into money, for i 
purpose of placing it beyond the reach of his creditors; wr 
the debi; is due for property obtained under false pretens 
The affidavit must further show that the defendant is jus 
indebted to the plaintiff and the amount of the demand; tl 
the attachment is not sued out for the purpose of injuring 
harassing the defendant; and that the plaintiff will probal 
lose his debt unless such attachment is issued. A bond is 
quired on behalf of the creditor in double the amount of < 
debt. 

ARREST AND IMPRISONMENT FOR DEBT. 

Not allowed. 

LIMITATION OP ACTIONS. 

Written instruments, four years; accounts, two yes 
Judgments obtained in this State, ten years; foreign ju< 
ments, ten years. 

HOMESTEADS. 

A homestead in the city to the value of $5000, exclusive 
improvements, or 200 acres in the country, is exempt from < 
ecution. 

Homesteads cannot be mortgaged or subjected to any 1 
except mechanics' for building thereof, or materials furnisl 
therefor, or for vendor's lien. 

INTEREST. 

The legal rate is eight per cent, per annum, but a rate i 
to exceed twelve per cent, per anuum may be agreed up 
Usury forfeits all interest. 
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Claims against estates to be presented within twelve 
months from granting of letters; and if verified out of this 
State, to be sworn to before a Commissioner for this State, or 
before a Notary Public, or before a Judge or a Clerk of a 
Court of record. 

Letters of administration must be granted within four 
years after death, and not after. 

BILLS OP EXCHANGE AND PROMISSORY NOTES. 

Three days of grace are allowed. 

ACKNOWLDGEMENTS. 

Taken in this State may be taken before: 
First. — A Clerk of the District Court. 
Second. — A Judge or Clerk of the County Court, or Justice 
of the Peace. 

Third.— A Notary Public. 

Taken out of the State, but within the United States, may 
be taken before: 

First — A Clerk of some Court of record, having a seal. 

Second. — A Commissioner of Deeds, duly appointed under 
the laws of this State. 

Tfiird. — A Notary Public. 

Taken without the United States: before a Minister, Com- 
missioner, or Charge d' A f aires of the United States, resident 
and accredited in the country where the proof or acknowledg- 
ment is taken; a Consul-General, Consul, Vice-Consul, Com- 
mercial Agent, Vice-Commercial Agent, Deputy Consul or Con- 
sular Agent of the United States, resident in the country 
where the proof or acknowledgment is made. 

The officer before whom an acknowledgment is taken must 
certify that the party "is known to him." 
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INSOLVENT AND ASSIGNMENT LAWS. 

There is no insolvent law in this State, but there 
assignment law for benefit of creditors. 

A creditor may or may not accept under the assigi 
If be accepts he given his consent in writing to the as 
within four months after notice of the assignment, k 
lished, and within six months after such notice is pub 
must til'2 Li is claim duly verified by affidavit. If the as 
pays to an accepting creditor as much as S3J per cent, i 
claim it operates as a full release thereof, but any less a 
is only a credit on the claim, 

The creditor who refuses to consent to the assigning 
cuives none of the assigned estate; but Ids remedy a 
against the assignor is unimpaired. 
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State of Washington. 



Prepared Expressly for this Work by Peterson & Pennefiather 

Seattle. 



Article XVII, section 2, of the Constitution of the Htate of 
Washington, provides: "All laws now in force in the Territory 
of Washington, which are not repugnant to this Constitution, 
shall remain in force until they expire by their own limitation, 
or are altered or repealed by the Legislature: proiddsd, that 
this section shall not be so construed as to validate any net 
of the Legislature of Washington Territory, granting shore or 
tide lands to any person, company, or any municipal or private 
corporation." 

CHAPTER I. 
COURTS AND THEIR JURISDICTION, 

Under the Constitution of Washington, the judicial power 
of the State is vested in a Supreme Court, Superior Courts, 
Justices of the Peace, and such inferior Courts as the Legislature 
may provide. 

The Supreme Court is an appellate Court, but has original 
jurisdiction in habeas corpus, and quo warranto and mandamus 
as to all State officers. It has appellate jurisdiction in all actions 
and proceedings, excepting that its appellate jurisdiction ah till 
not extend to civil actions at law for the recovery of money i ti 
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perso&ftJ property, when the original amount in cont 
doea not exceed the sum of §200, unless the action invo 
legality of a tax, impost, assessment, toll, municipal fini 
validity of a .statute. (Constitution, Art. IV, Sec. 4.) 

The Superior Court has original jurisdiction in all 
equity and in all cases at law which involve the 
possession of real property, or the legality of any tax, 
assessment, toll or municipal fine, and in all other cases i: 
the demand or the value of the property in controversy a 
to one hundred dollars, and in all criminal cases amour 
felony, of actions of forcible entry and detainer, of prot 
in insolvency, and of matters of probate and divorce. 
Art. XV, Sec. 6.) 

There is a Probate Court in each county, holding si 
each per annum, having statutory jurisdiction in all 
pertaining to decedents' estates, and the guard ian^h 
estates of minors and insane persons. They have no < 
law jurisdiction except such as is strictly necessary t 
out and enforce that denned by statute. The cons 
provides that the Probate Court shall be merged i 
Superior Court after the second Monday in January, 1* 

Justices of the Peace: the Legislature shall presc 
law the powers, duties and jurisdiction of Justices of th« 
but .such jurisdiction granted by the Legislature shall no 
upon the jurisdiction of Superior or other Courts of 
<Const Art. IV, Sec, 10.) 

Justices of the Peace have jurisdiction co -extensive ^ 
limits of their respective counties, over all causes ari 
contract for the recovery of money only, when the sum 
does not exceed one hundred dollars, and in actions for i 
for injury to person or property, or for taking or detai 
injuring personal property, if the damages claimed 
exceed one hundred dollars; also in actions to reco 
pi session of personal property where the value does not 
to one hundred dollars; also in actions on undertak 
bonds, when the penalty or amount claimed does not 
one hundred dollars; also in actions for damages for fn 
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eceit in the sale, purchase or exchange of personal property, 
hen the damages claimed do not exceed one hundred dollars; 
Iso in actions to try the right of possession to mining claims. 






CHAPTER II. 
ERMS OP COURTS— WHEN AND WHERE HELD. 

The Supreme Court shall hold regular sessions for the 
Baring of causes on the second Monday in January, May and 
ctober, at the seat of government at Olympia. 

The Superior Court shall always be open except on 
Dn-judicial days. Each of the organized counties of the State 
iall have a Superior Court; but until otherwise directed one 
udge only shall be elected for the counties of Spokane and 
tevens; one Judge for the county of Whitman; one Judge for 
le counties of Lincoln, Okonagon, Douglas and Adams; one 
>r the counties of Walla Walla and Franklin; one for the 
mnties of Columbia, Garfield and Asotin; one for the counties 
[ Kittitass, Yakima and Klickitat; one for the counties of 
larke, Skamania, Pacific, Cowlitz and Wahkiakum; one for 
ie counties of Thurston, Chehalis, Mason and Lewis; one for 
ie county of Pierce; one for the county of King; one for the 
mnties of Jefferson, Island, Kitsap, San Juan and Clallam; 
ie for the counties of Whatcom, Skagit and Snohomish. 
Donst. Art. IV, Sec 5.) 

By special act the number of Superior Court Judges in 
ing County is increased to three; in Pierce to two, and in 
pokane to two. 

Terms of the Probate Courts are held at the county seat of 
ich county, on the fourth Mondays of January, March, May* 
uly, September and November of each year. 

Justices' Courts are always open for the transaction of 
usiness. 
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CHAPTER HI. 

COMMENCEMENT OP SUITS — TIME ALL* 
TO ANSWER, 

There shall be but one form of action for the enf 
or protection of private rights, and the redress of privat 
called a civil action. (Code 1881, Sec. St) 

Civil actions in the Superior Courts are comm< 
filing a complaint with the Clerk and the issuing a 
thereon, signed by the Clerk of Court and under th 
the Court. The defendant is required to answer the c 
as follows: If served within the county where the 
brought, twenty days; if served in any other count 
State, forty days. 

If it be shown by affidavit of the plaintiff 1 or his 
that personal service cannot be had by reason of thi 
of the defendant, the summons, with a brief state inci 
object of the action, may be served by publication t 
some weekly newspaper, printed and published and o 
circulation in the county in which the Court is he 
there be none, in some newspaper printed and publish 
State; such summons shall be published not less th; 
week for six consecutive weeks, and shall require the ( 
to appear and answer the complaint within sixty d 
the first publication thereof (Chap, XVI, Sec. 
1887-8.) 

A copy of the summons must be deposited in the ] 
directed to defendant's residence, if it is known. ( CI 
Sec. 5, Laws 1887-8.) 

Personal service out of the State, proven by the al 
the person making the same, sworn to before a Notai 
with seal, or before a Clerk of a Court of record, 
equivalent to service by publication, and defendant 
required to answer within sixty days from date of sue 
(Chap. XV, Sec. 5, Laws 1887-8.) 

If the defendant fails to appear and answer aco 
the requirements of the summons, the plaintiff is ei 
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iave the default entered and judgment for the amount 
pecified in the summons, or for the relief prayed for in the 
omplaint. The complaint and all subsequent proceedings in 
n action, except a demurrer, must be verified by the party 
his agent or attorney, in the county where the action is 
>rought) to the effect that he believes it to be true. All 
oinmon-law forms of pleadings, and all distinctions between 
aw and equity as to form, are abolished, and the code system 
tdopted. 

In Probate Court, most of the business can be commenced, 
)reliminary orders granted, and writs issued by the Judge in 
vacation. Orders or decrees for the sale of real estate, the 
ettlement of estates, and discharge of executors, administrators 
)r guardians, and final orders and decrees generally, must be 
leard and decided in term time. 

Civil actions in Justices' Courts may be instituted either 
>y the voluntary appearance and agreement of the parties, by 
he service cf a summons, or by the service upon the defendant 
)f a true copy of the complaint and notice. The summons or 
lotice shall specify a time and place of hearing which shall 
lot be less than six nor more than twenty days after the filing 
)f the complaint, and must be served at least five days before 
eturn day. ( Sec. 1712, Code 1881.) 



CHAPTER IV. 

PLACE OP TRIAL OP CIVIL ACTIONS. 

Actions for the recovery of, for the possession of, for the 
>artition of, for the foreclosure of a mortgage on, or for the 
letermination of all questions affecting the title, or for any 
njuries to real property, and all questions involving the rights 
/0 the possession or title to any specific article of personal 
>roperty, or for the detention or injury to such personal 
)roperty, shall be brought in the county in which the subject 
)f the action or some part thereof is situated. ( Sec. 47, Code 
1881.) 
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Actions for a penalty or forfeiture imposed by 
against public officers or person specially appointed 
his duties, for an act done by him in virtue of his c 
be tried in the county or district where the cause of 
some part thereof arose. (Sec. 48, Code 1881.) 

Actions against corporations may be brought in a 
where the corporation has an office for the trans 
business, or any person resides upon whom process ag 
corporation may be served. In all other cases the an 
be tried in the county in which the defendants or son 
reside at the commencement of the action, or where 
be served with process. 

CHAPTER V. 

LIMITATION OP ACTIONS. 

The period prescribed for the limitation of actions 
time the cause of action accrues, is as follows: 

For the recovery of real property, or the possessic 
ten years; upon a judgment or decree of any Coi 
United States, or of any State or Territory within t 
States, or upon a contract in writing or liability, e 
implied, arising out of a written agreement, or for 
jind profits, or use and occupation of real estate, six 
waste or trespass upon real property, or for taking, 
or injuring personal property, including an action fo 
eitic recovery thereof, or for any other injury to the 
rights of another not hereinafter enumerated; upon j 
or liability, express or implied, which is not in wr 
iloes not arise out of any written instrument; for re 
the ground of fraud (the cause of action in such case 
deemed to have accrued until the discovery by the 
party of the facts constituting the fraud) against 
Coroner or Constable upon a liability incurred by th< 
an act in his official capacity, and by virtue of his of 
the omission of an official duty, including the non-pa 
money collected upon execution; upon a statute for 
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r forfeiture, and for seduction and breach of marriage con- 
tact, three years; for libel, slander, assault, assault and bat- 
ery and false imprisonment, actions upon a statute for a for- 
eiture or penalty to the State, two years ; against a Sheriff or 
ther officer for the escape of a prisoner arrested or imprisoned 
n civil process, one year. 

An action by an heir, legatee, creditor or other party inter- 
sted against an executor or administrator for alleged misfeas- 
nce, malfeasance or mismanagement of the estate, within one 
ear from the time of final settlement or the time such alleged 
lisconduct was discovered. 

An appeal from any order of a Board of County Commis- 
ioners; or upon a claim rejected by said Board; and upon 
laims against an estate rejected by an executor or adminis- 
rator, within three months after the rejection. 

When the cause of action arises in another State or Terri- 
ory, between a resident of that State or Territory and of this 
Jtate, the foregoing limitations apply. When the cause of ac- 
ion arises in another State or Territory between non-residents 
>f this State, and the same would be barred there by the lapse 
>f time, it will be barred here. An action shall be deemed 
ommenced as to each defendant when the complaint is filed. 

Section 33, Code, provides : An action for relief not here- 
nbefore provided, shall be commenced within two years after 
he cause of action shall have accrued. 



CHAPTER VL 

ATTACHMENTS AND GARNISHMENTS. 

The plaintiff, at the time of commencing an action, or at 
my time thereafter, and before judgment, may have the prop- 
erty of the defendant attached as security for the satisfaction 
>f such judgment as he may recover; but before such writ of 
attachment shall issue, the plaintiff or some one in his behalf 
shall make and file an affidavit showing that the defendant is 
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indebted to the plaintiff, specifying amount of ind 
over and above all just credits and off-sets; and that tl 
ment is not sought, and the action not prosecuted, t 
delay or defraud any creditor of the defendant; and e 

1. That the defendant is a foreign corporation; ( 

2. That the defendant is not a resident of this St 

3. That the defendant conceals himself so that 
nary process of law can not be served upon him; or 

4. That the defendant has absconded or absente< 
from his usual place of abode in this State, so that the 
process of law can not be served upon him; or 

5. That the defendant has removed or is about t 
any of his property from this State with intent to 
defraud his creditors; or 

b\ That the defendant has assigned, secreted or 
of, or is about to assign, secrete or dispose of, any of 
erty with intent to delay or defraud his creditors; or 

7. That the defendant is about to convert his pre 
a part thereof, into money for the purpose of placing 
the reach of his creditors; or 

8. That the defendant has been guilty of a frau< 
tracting the debt or incurring the obligation for v 
action is brought; or 

9. That the damages for which the action is bro 
for injuries arising from the commission of some feloi 
the seduction of some female. 

The property of a debtor may be attached before 
becomes due, when nothing but time is wanting to fix 
lute indebtedness, and when the affidavit, in additioi 
fact, states: 

1. That the defendant is about to dispose of his 
with intent to defraud his creditors ; or 

2. That defendant is about to remove from the S 
refuses to make any arrangements for securing the pa 
the debt when it falls due, and which contemplated 
was not known to the plaintiff at the time the debt 
tracted; or 
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3. That the defendant has disposed of his property in 
rhole or in part with intent to defraud his creditors; or 

4. That the debt was incurred for property obtained under 
alse pretenses. 

Before the writ of attachment shall issue, the plaintiff, or 
ome one in his behalf, shall execute and file with the Clerk 
bond or undertaking, with two or more sureties, in no case 
jss than three hundred dollars in the Superior Court, nor less 
ban fifty dollars in the Justice's Court, and double the amount 
Dr which the plaintiff demands judgment, conditioned that 
laintiff will prosecute his action without delay, and pay all 
Dsts that may be adjudged to the defendant, and all damages 
rhich he may sustain by reason of the attachment, should the 
ime be wrongfully, oppressively or maliciously sued out. The 
areties must qualify that they are, taken together, worth the 
am specified in the bond, over and above all debts and liabil- 
ies, and property exempt from execution. The defendant 
lay, at any time before judgment, move for additional security 
• the bond is insufficient. If the attachment was wrongfully 
led out, and there was no reasonable cause to believe the 
round upon which the same was issued to be true, actual 
amages and reasonable attorneys' fees may be recovered; if 

be shown that it was maliciously sued out, exemplary dam- 
ages may be recovered. 

Writs of attachment shall be directed to the Sheriff of any 
)unty in which property of the defendant may be; and several 
tay be issued at the same time to different counties. 

Several writs against the same party are executed in the 
rder received by the Sheriff*. 

Real property is attached by filing a copy of the writ, to- 
sther with a description of the property attached, with the 
bunty Auditor of the county in which the real estate is 
tuated. 

Personal property, capable of manual delivery, shall be 
btached by taking into custody. 

Stocks or shares are attached by leaving a copy of the writ 
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ami notice with the president, secretary, cashier or m 
tujont thereof. 

Whenever it appears by the affidavit of the plain til 
nturn of the attachment, that no property is knowv 
plaintiff or officer, or not enough to satisfy plaintiff 
upon affidavit that the defendant has property wM 
State not exempt, the defendant may be required to at 
fore the Court, Judge or referee, and give information 
respecting the same. (Laws 1885-G.) 

Garnishments. 

Persons having in their possession, or under their 
credits or personal property belonging to the defendai 
time of service of the writ and notice, shall be liabl 
plaintiff for the amount, unless such property is delivei 
turned over to the Sheriff. A Sheriff, Constable, ji 
debtor, executor and administrator may be garnish. &d, 
garnishee refuses to give the Sheriff a mcmorandun 
d<"l>ts and credits attached, he may be cited to appea 
the Court to answer under oath respecting such debts 
or other property. 

Garnishee shall not be liable on a debt due by m 
paper, unless such paper is delivered, or the garnisV 
pletely exonerated or indemnified. 

This Act shall be literally construed; defects in t 
plaint, affidavit, bond, writ or other proceeding 
amended if it can be shown that a legal cause for att 
existed at the time it was issued. 

Garnishment in Justice's Court. 

When an action is commenced in Justice's Court u 
tract, express or implied, if the plaintiff or some one i: 
half makes an affidavit, stating that he has good reasi 
lieve that some person is indebted to the defendan 
personal property in his possession or under his contro 




Digitized by VjOOQLC 



Chap. 6] 



Washington. 



385 



ing to the defendant not by law exempt, the officer shall sum- 
mon such person as garnishee. The garnishee shall be exam- 
ined by the Justice on the return day touching his liability 
and if the plaintiff shall not be satisfied with the answers of 
such garnishee, he may proceed to trial thereon. The garnishee 
is liable to the plaintiff to the amount of the personal property, 
money, credits and effects in his hands, and the amount of his 
own indebtedness to the defendant then due, or to become due t 
not by law exempt. 

CHAPTER VH. 

ARREST IN CIVIL ACTIONS. 

Article I, section 17, of the Constitution provides: "Then 
"shall be no imprisonment for debt, except in cases of abscond - 
"ing debtors." 

CHAPTER VIH. 
JUDGMENTS AND JUDGMENT LIENS. 

Judgments shall bear legal rate of interest from date there- 
of, except when rendered upon an express contract in writing 
where a different rate of interest is agreed upon, in which cehc 
the judgment shall bear the same rate of interest specified irj 
such written contract. 

Within twenty days aft^r the close of any term of Court, 
the Clerk shall enter in the execution docket a statement of 
each final judgment rendered at such term, and shall, at the 
request of the judgment creditor, furnish a transcript of the 
judgment to said judgment creditor, and upon the filing of 
said transcript in the office of the County Auditor, it shall be a 
lien upon all real estate of said judgment debtor, in the county 
where such transcript shall be filed, for the period of five years 
from the date said judgment was rendered. And said lieu 
shall attacri from the day of the date of said judgment, if sai<J 
transcript shall have been filed within said twenty days. 
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To make a judgment in Justices' Courts a lien on real est 
the plaintiff must file a transcript of sueh judgment in 
office of the Clerk of the District Court, and tile such t: 
script, certified by the Clerk, in the office of the Cou 
Auditor of the county where the real estate is situated. 



CHAPTER IX. 

LIENS OF MECHANICS AND OTHERS. 

Demands for the following causes constitute liens upoi 
steamers, vessels and boats, and shall have priority in the o 
named; to continue in force from the time the cause of ac 
accrued : 

1. For services rendered on board. 

2, For supplies furnished in this State for their use. 

3, For work done or material furnished in this State 
construction, repair or equipment. 

4. For wharfage and anchorage within this State. 

5. For non-performance or mal performance of contrac 
transportation of persons or property. 

6, For injuries committed by them to persons or prop 
within this State. 

Persons performing labor upon, or who shall assisi 
obtaining or securing saw-logs, spars, piles or other timber, 
a lien upon the same for the work and labor done, Per 
performing labor upon, or who assist in manufacturing s 
logs into lumber, have a lien on the timber. The person ch 
ing the lien must file his statement within thirty days i 
the rendition of the services. 

Every person performing labor upon, or furnishing m 
rials for the construction, alteration, or repair of any ml: 
claim, building, wharf, bridge, ditch, dyke, flume, tunnel, ft 
machinery, railroad, wagon-road, aqueduct, or any'other st 
ture; or grades or improves any lot in any incorporated 
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or town, at the instance of the owner or his agent, and every 
contractor, sub-contractor, architect and builder, has a lien for 
the work or labor done or materials furnished. 

He must file within ninety days a statement of his demand, 
in the office of the County Auditor of the county where tho 
property, or some part thereof, is situated, a statement of his 
demands over and above all just credits and offsets. Action 
to foreclose the . lien must be commenced in eight calendar 
months. Such liens are preferred to subsequent incumbrances, 
or any unrecorded incumbrance of which the lien -holder had 
no notice, and shall rank in the following order : 

1. All persons other than the original contractor and sub- 
contractors 

2. Sub-contractor. 

3. Original contractor. 

The wages of miners, mechanics, salesmen, servants, clerks 
or laborers to the amount of one hundred dollars each, and for 
services rendered within sixty days previous to an assignment . 
or in proceedings of insolvency, are preferred claims ; also, in 
cases of execution, attachment, and writs of similar nature. 

Farm laborers and landlords have a lien on the crop*. 
Such lien must be filed in thirty days in the office of tl ■ 
County Auditor. 

CHAPTER X. 

EXECUTIONS, EXEMPTIONS, SALES AND 
REDEMPTIONS. 

The party in whose favor judgment is given may havr 
execution on a judgment at any time within five years after 
its rendition ; if the period of five years shall have elapse I 
without an execution having been issued, none shall issue 
unless the creditor or his assignee shall file a motion with the 
Clerk of the Court where judgment is entered to revive and 
continue the lien of the same, with leave to issue execution, 
subscribed and verified. in like manner as a complaint, and shall 
cause notice of such motion to be served on the judgment 
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debtor in like manner an J with like effect as a summons, 
motion shall bit tried as any other aetion. Upon hearing 
motion, the Court may order that judgment be entered i 
docketed as other judgments. 

Executions requite tin- Sheriff to exhaust the perso 
property of tin- debtor, not exempt from axecution, bef 
levying on real estate, 

Exccutioas against the property <>t f any judgment del 
may be LSSOed to the Sheriff of any rourity in the State, 
shall not in the tirst instance be issued to the Sheriff of * 
county in which judgment was not rendered, unless the plain 
or his attorney make and tile with the Clerk an affidavit t 
defendant has not subject to execution sufficient property, i 
or personal, in the county in which judgment was rendered 
satisfy the judgment; but that lie has property subject 
execution in some other county. If execution is returned, * 
property found/ 1 in the county where judgment was rendei 
execution may be issued to any other county, upon plain 
making oath that defendant has property in such county. 

Execution may be stayed by defendant on giving a bond 
the opposite party in double the amount of the judgment ; 
costs, with surety to the satisfaction of the Clerk, conditio] 
to pay said judgment, interest, costs and increased costs, at 
expiration of the period of the stay, which is as follows: In 
Supreme Court, on all sums under $500, thirty da} f s; on 
sums over $500 and under $1.500, sixty days; on all sumso 
SI 500, ninety days. In the Superior Court, on all sums un 
$300, two months; on all sums over $300 and under $10 
h've months; on all sums over $1000, sis months. In Justii 
Courts, on any sum not exceeding $25, one month ; more tl 
$25, two months. 

Exemptions. 

All property, real and personal, belonging to a man 1 
woman at the time of her marriage, and all which she n 
subsequently acquire in her own right, and all her perso: 
earnings, and all the issues, rents and profits of such real est 
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shall be exempt from attachment and execution upon any 
liability or judgment against the husband, so long as she or 
any minor heir of her body shall be living. Provided, that her 
separate property shall be liable for debts owing by her at the 
time of her marriage. 

Every householder, being the head of a family, is entitled, 
as exempt from attachment and execution, to a homestead not 
exceeding in value the sum of one thousand dollars, while 
occupied as such by the owner thereof, or his or her family. 
Said homestead may consist of a house and lot, or lots in any 
city, or of a farm consisting of any number of acres, so that 
the' value shall not exceed $1000. Any subsequent homestead 
acquired with the proceeds of a sale of a former homestead 
shall be exempt. 

The following property shall also be exempt from execution : 
All wearing apparal of every person and family, private 
libraries not to exceed $500 in value, family pictures and 
keepsakes; to each householder, one bed and bedding, and one 
additional bed and bedding for each additional member of the 
family, and other household goods, utensils and furniture not 
exceeding $500 coin in value; two cows with their calves, five 
swine, two stands of bees, thirty-six domestic fowls, and 
provisions and fuel for the comfortable maintenance of such 
householder and family for six months, also feed for such 
animals for six months. In case such householder does not 
possess, or does not desire to retain the animals above named, 
he may retain other property not to exceed $250. To a 
farmer, one span of hotses or mules, and harness, or two yoke 
of oxen, with yokes and chains, and one wagon ; also farming 
utensils actually used about the farm, not exceeding in value 
$500 in coin ; also one hundred and fifty bushels of wheat, one 
hundred and fifty bushels of oats or barley, fifty bushels of 
potatoes, ten bushels of corn, ten bushels of peas, and ten 
bushels of onions for seeding purposes. To a mechanic, the 
tools of his trade, also material not exceeding in value $500 
coin. To a physician, his library, not exceeding in value $500 
coin ; also one horse with harness and buggy, the instruments 
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used in his practice, and medicines not exceeding ii 
$200 coin. To attorneys, clergymen and other prof 
men, their libraries, not exceeding $1000 coin val 
office furniture, fuel and stationery, not exceeding $2 
value. All firearms kept for the use of any person i 
ily. To all persons, a canoe, skiff, or small boat, i 
oars, sails and rigging, not exceeding 8250. To a 
engaged in lightering for his support, or that of his 
one or more lighters, barges, or scows, and a small bo 
oars, sails and rigging, not exceeding in the aggrega 
gold coin. To a teamster or drayman, engaged in that 1 
for the support of himself or his family, his team, co 
of a span of horses, or mules, or two yoke of oxen, or 
and mule, with harness, yokes, one wagon, truck, cart 
To a person engaged in logging, for the support of him 
family, three yoke of work cattle, with their yokes, ai 
chains, implements for the business and camp equipmc 
exceeding $300 coin in value; a sufficient quantity 
grain or feed to keep the animals herein exempt for sb 
No property shall be exempt from an execution issu 
judgment for the price thereof, or any part of the price 
or for any tax levied thereon. 

Sale of Property under Execution. 

Personal property is sold by the Sheriff upon ten d 
tice of the time and place of such sale, posted in thre 
places of the county where such sale is to take place; 
tate, by posting similar notices, particularly describ 
property, for four weeks, successively, in three public j 
the county where the property is to be sold, and publi 
copy thereof once a week for the same period in a nc 1 
of the county, if there be one, if not, then in a newspaj. 
lished nearest to the place of sale. All sales of proper 
execution shall be by auction. When the sale is of | 
property capable of manual delivery, it shall be in 
those who attend the sale, and of real estate, at the 
house door. 
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Redemption. 

Sales of real estate are confirmed at the next term of the 
Superior Court following the return of the execution; or if re- 
turned in term time, then at such term. The judgment debtor, or 
his successor in interest, may redeem any real estate sold under 
execution or foreclosure of mortgage at any time within one 
year from the date of the sale, by paying the amount of pur* 
chase money, with one per cent, per month interest from the 
date of sale, together with the taxes which the purchaser may 
have paid. 

CHAPTER XL 

PROCEEDINGS SUPPLEMENTARY TO EXECUTION 

The plaintiff, in proceedings supplementary to execution, 
may, upon a proper showing to the Court or Judge, have an 
order requiring defendant to appear and answer as to any 
property which he may have subject to execution, and which 
ought to be applied on the judgment; or if it appears there is 
danger of the defendant absconding, the order may require his 
arrest, and upon being brought before the Judge he may be 
ordered to enter into bond, with surety, that he will appear 
from time to time during such proceedings, and will not in the 
meantime dispose of any of his property subject to execution. 
Any person indebted to the defendant in the sum exceeding 
fifty dollars, may be required to appear and answer concerning 
the same. 



CHAPTER XII. 
REPLEVIN. 

In an action to recover the possession of personal property, 
the plaintiff, or some one in his behalf, shall make an affidavit 
showing: 

1. That the plaintiff is the owner of the property claimed, 
or is lawfully entitled to the possession thereof. 
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2. That the property is wrongfully detained by defei 

3. That the same has not been taken for a tax, assess 
line, or seized undor execution or attachment 

4. The actual value of the property. 

The Sheriff shall, upon receipt of the affidavit and a 
executed by one or more sureties in double the value ( 
property, take the property into his possession. The d( 
ant may, within three days after the service of the bon 
affidavit, object to the sufficiency of the sureties. The d< 
ant may demand a return of the property by furnishii 
indemnity bond, with two or more sufficient sureties, i 
Sheriff in double the value of the property. 



CHAPTER XIII. 

SECURITY FOR COSTS. 

When the plaintiff resides out of the county, or is a f< 
corporation, security for costs may be required by the d< 
ant; when required, all proceedings in the action shi 
stayed until a bond, executed by two or more persons, fo 
with the Clerk, conditioned that they will pay such cosl 
charges as may be awarded against plaintiff, not exceedii 
sum of $200. (Sec. 527, Code 1881.) 



CHAPTER XIV. 

APPEALS AND WRITS OP ERROR. 

May be taken from the Superior Court to the Su] 
Court at any time within six months from the rendition 
order, judgment, or decree appealed from, and not aftei 
To stay proceedings in the Court below, the appellant or j 
iff in error must file a bond with sureties to the satisfact 
the Clerk. Appeals from the Probate Court to the Su 
Court mu3t be taken within sixty days from the rendit 
the decision or judgment; and from Justices of the Pei 
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the Superior Court, within twenty days from the date of the 
judgment. The party appealing shall execute and file with 
the Justice s, bond, with one or more sureties, in the sum of 
5100, to the effect that the appellant will pay all costs; or if a 
stay of proceedings be claimed, a bend, with two or more sure- 
ties, in a sum equal to twice the amount of the judgment and 
costs. 



CHAPTER XV. 
ESTATES OP DECEASED PERSONS. 

Claims against decedents' estates must be filed within one 
year from the publication of notice to creditors, at the place of 
residence, or transaction of business of the executor or admin- 
istrator. Claims not presented within one year after the first 
publication of notice are barred. Every claim presented to 
the administrator must be supported by the affidavit of the 
claimant that the amount is justly due, that no payments have 
been made thereon, and that there are no offsets to the same 
to the knowledge of the claimant. The oath may be taken 
before any officer authorized to administer oaths. The claim 
being thus proved, must be presented to the administrator for 
his allowance; if he allow it, it is presented to the probate 
Judge for his allowance, when, if allowed by him, the same is 
filed. If either the administrator or probate Judge reject it, 
the party has three months within which to bring suit on it. 
Estates must be settled within one year, unless further time be 
granted by the Court. 

Administration of the estate of a person dying intestate 
shall be granted to the following persons in their respective 
order : 

1. The surviving husband or wife, or such person as he or 
she may request to have appointed. 

2. The next of kin in the following order: (1) Child or 
children; (2) father or mother; (3) brothers or sisters; (4) 
grandchildren. 
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3. To one or more of the principal creditors, if th 
entitled shall neglect for more than forty days after 
of the intestate to present a petition for letters of ad 
tion ; or if there are no relatives or next of kin ; or if 
ties entitled waive their right, the Court may app 
suitable and competent person. 

Application for letters of administration shall be 
writing, setting forth jurisdictional facts; and the 
shall make an affidavit giving the names and place 
dence of the heirs of the deceased so far as known. 

The administrator must take an oath that he will 
his trust ; and must execute a bond to the State in i 
value of the property, with two or more sureties to b 
ed by the probate judge; he shall, within one month, i 
return a true inventory of the real and personal esta 
deceased, and the same shall be appraised by three di 
ed persons. 

If the intestate leaves a widow or minor childrer 
estate does not exceed live hundred dollars, the wh< 
shall be assigned to the widow and minor children 
funeral expenses and expenses of administration are p 

Lands, tenaments and hereditaments not having 
vised shall descend, subject to the debts, as follows: 

If the decedent leaves a surviving husband or 
only one child, or the lawful issue of one child, in eqi 
to the surviving husband or wife and child, or issue of s 
If more than one child is living, or one child living 
lawful issue of one or more deceased children, one-thi 
surviving husband or wife, and the remainder in eqi 
to the children and to the lawful issue of any deces 
bjr right of representation. If no child of the decedi 
ing at his death, the remainder goes to all his lineal des 

If there is no issue, the estate goes in equal sha: 
surviving husband or wife, and to the decedent's f« 
mother. If there be no father nor mother, one-half g< 
brothers and sisters of the decedent, or the issue of an 
ed brother or sister. If decedent leave no issue, nor 
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nor wife, the estate goes to his father and mother, and if 
there is no father and mother, in equal shares to the 
brothers and sisters, or the issue of any deceased brother 
or sister. If there is no issue, nor father nor mother, nor 
brother nor sister, the whole estate goes to the surviving 
husband or wife. If decedent leaves no issue, nor husband, 
nor wife, and no father nor mother, nor brother nor sister, the 
estate goes to the next of kin in equal degree, those claiming 
through the nearest ancestor being preferred. If a child of 
decedent die under age and unmarried, the share which he in- 
herited from such decedent shall go to the remaining children 
or their issue, if all be in the same degree of kindred, in equal 
shares, otherwise by representation. At the death of the last 
surviving child who dies under age and unmarried, the estate 
that came to such child by inheritance descends to the issue of 
all other children of the same parent; if tliere be no husband, 
wife or kindred, the estate escheats to the State for the support 
of common schools. 

Subject to community debts, one-half of the community 
property shall go to the surviving husband or wife, and the 
sther half shall be subject to testamentary disposition; if no 
testamentary disposition is made, it shall descend equally to 
the legitimate issue of his, her or their bodies ; if no issue or 
their representatives be living, then said community property 
shall all pass to the survivors to the exclusion of collateral 
heirs, subject to community debts, family allowance, and 
charges and expenses of administration. Tenancy in dower 
md tenancy by courtesy are hereby abolished. 

An illegitimate child is an heir to a person who shall, in 
writing, signed in the presence of a competent witness, have 
icknowledged himself to be the father of such child, and in all 
3ases as an heir of his mother; but he shall not be allowed to 
Jaim as representing his father or mother, any part of the es- 
tate of his or her kindred, unless before his death his parents 
shall have intermarried, and his father shall have acknowledged 
lim and adopted him into his family. (Sec. 3305, Code 1881.) 

If an illegitimate child shall die intestate, without lawful 
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issue, his estate shall descend to his mother, or in c 
decease, to her heirs at law. (Sec. 3306, Code 1881.) 

The degrees of kindred shall be computed accord 
civil law, and the children of the half-blood sha 
equally with those of the whole blood, in the san 
(Sec. 3307.) 

Personal property shall be applied and distr 
follows: 

The widow shall be allowed all articles of appai 
nament, according to the degree and estate of her 
fend such provisions and necessaries for herself and 
are allowed by the Court. After the debts, funeral 
and charges for settling estate are paid, the residu 
distributed among the same persons as would be < 
real estate, and in the same proportion ; excepting ii 
a surviving wife or husband, and issue, each shall 
half; if no issue, the surviving husband and wife sh 
titled to the whole of the residue. (Sec. 3316.) 



CHAPTER XVI. 

WILLS. 

Every person of the age of majority, and of soi 
may devise all his real and personal estate. Every 
be in writing, signed by the testator, or by some oth 
under his or her direction in his or her presence, anc 
attested by two or more competent witnesses, subscri 
names to the will in the presence of the testator, 
who signs the testator's name by request shall sub 
own name as a witness, and state that he subsc 
testator's name at his request. No nuncupative wil 
ijood when the estate bequeathed exceeds two hundr< 
unless proved by two witnesses, present at the makirj 
and it be proven that the testator did bid some perse 
to witness that such was his will, and such will was 
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the time of the last sickness and at the dwelling-house of the 
deceased, or where he had been residing for ten days or more*, 
except such person was taken sick from home and died before 
his return. A mariner at sea, or soldier in the military service, 
may dispose of his wages or personal property by nuncupative 
will. 



CHAPTER XVII. 

HOMESTEADS. 

See Exemptions. 

CHAPTER XVIH. 

DEPOSITIONS. 

Of witnesses may be taken to be read in evidence in an 
action, suit or proceeding commenced and pending in any Court 
in this State when the witness resides out of the county, and 
more than twenty miles from the place of trial; or when thr 
witness is about to leave the county and go more than twenty 
miles from the place of trial, and there is a probability that 
he will continue absent* when the testimony is required; or 
when he is sick, infirm, or aged, so as to make it probable he 
will not be able to attend the trial ; when the witness resides 
out of the State. Depositions of witnesses in this State may 
be taken before any Judge of the Superior Court, Justice of 
the Peace, Clerk of the Supreme or Superior Courts, Mayor of 
a city or Notary Public, upon serving on the adverse party, or 
his attorney, previous notice of the time and place of examin- 
ation. The notice shall be served so as to allow the adverse 
party sufficient time by the usual route of travel to attend, am 1 
three days for preparation, exclusive of the day of service. The 
deposition shall be written by the officer taking the same, or 
by the witness, or by some disinterested person in the presence 
and under the direction of such officer. When completed it 
shall be carefully read to or by the witness, corrected if desired , 






Digitized by 



Google 










368 Washington. [ 

subscribed by him, and certified by the officer substan 
follows: 

State of Washington, j 
County of j 

I, A, B., Justice of the Peace in and for said coi 
Judge, Clerk, etc., as the case may he) $ do hereby certi 
the above deposition was taken before me and red 
writing by myself {or witness, as the ease may be) i 

in said county, on the day of 18 — , at o\ 

pursuance of notice hereto annexed j that the above 
witness, before examination, was sworn (or affirmed) tc 
the truth, the whole truth, and nothing but the truth, £ 
the said deposition was carefully read to (or by) said 
and then subscribed by him. 

A. B. T Justice of the Pe 

Dated at T the day of 18 — . 

The deposition shall be enclosed in a sealed enve 
the officer taking the same, and directed to the Clerl 
Court, arbitrators, referee, or Justice of the Peace befor 
the action is pending, or to such person as the pa 
writing may agree upon, and either delivered to the ( 
the Court, or other person, or transmitted through tin 
or by some private person. 

Depositions may be taken out of the State by a 
Justice or Chancellor, or Clerk of any Court of record, a 
of the Peace, Notary Public, Mayor or Chief M agist rati 
city or tow T n, or any person authorised by special con: 
from any Court of the State- any Court of record in thi 
or the Judge thereof, is authorized to grant a comrai 
take depositions in or out of the State. Prior to the U 
the deposition, written or printed notice (as mentioned 
specifying the action or proceeding, the name of the C 
tribunal in which it is to be used, and the time and 
taking the same, must be served upon the adverse ps 
agent or attorney of record. If the party against wl 
deposition is to be read, is absent from or a non-residen 
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State, and has no agent or attorney of recprd therein, he may 
be notified of the taking of the deposition by publication for 
three consecutive weeks in some newspaper printed in the 
county where the action is pending; and if none be printed 
there, in some newspaper printed in the State, of general 
circulation in that county. The publication must contain all 
that is required in the written or printed notice. 

The deposition should be written and certified as above. 






CHAPTER XIX. 

JUDICIAL RECORDS OP OTHER STATES- 
HOW PROVED. 

The records and proceedings of any Court of the United 
States, or any State or Territory, shall be admissible in evidence 
in all cases in this State, when duly authenticated by the 
attestation of the Clerk, Prothonotary, or other officer having 
charge of the records of such Court, with the seal of such Court 
annexed. 



CHAPTER XX. 

CONVEYANCES AND ACKNOWLEDGMENTS. 

All conveyances of real estate, or of any interest therein, 
and all contracts creating or evidencing any incumbrance on 
real estate, shall be by deed. Deeds, mortgages, and other in- 
struments in writing must be acknowledged before one of the 
following officers, if made in this State : a Judge of the Su- 
preme Court, a Judge of the Superior Court, a Judge of the 
Probate Court, a Justice of the Peace, a County Auditor, Dep- 
uty Auditor, a Clerk or Deputy Clerk of the Superior or Su- 
preme Court, or a Notary Public, duly qualified. Deeds or 
conveyances of lands situated in this State, may be executed 
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or acknowledged in any other State or Territory of the 
States, in the form prescribed for executing and ackno 
IDg deeds in this State, and the execution thereof may 
knuwledged before any person authorized to take ackno 
Dents of deeds by the laws of the State or Territory v 
the acknowledgment is taken, or before any Commi 
appointed by the Governor of Washington for such p 
Unless such acknowledgment be taken before such C< 
skmer, or by the Clerk of a Court of record of said S 
Territory, or by a Notary Public or other officer havinc 
of office, then such deed shall have attached thereto a cer 
of the Clerk of a Court of record, under the seal of said 
of said county or district, or a certificate of any other 
certifying officer of said district or county, within whi 
acknowledgment was taken, under the seal of his offi< 
the person whose name is subscribed to the certificate 
knowledgment was, at the date thereof, such officer a 
therein represented to be; that he is authorized by law 
acknowledgments of deeds; and that he verily belies 
signature of the person subscribed thereto to be g 
Acknowledgments of all deeds, mortgages, and other 
merits in writing may be made and taken in any foreigi 
try, beyond the limits of the United States, before any 
ter Plenipotentiary, Secretary of Legation, Charge d'A 
Consul, Consul-General, Vice-Consul, or Commercial 
appointed by the Government of the United State, 
proper officer of any Court of said country, or the M* 
other chief Magistrate of any city, town, or other mi 
corporation therein. 

A deed shall be in writing, signed by the party 
thereby, and acknowledged by the party making it, 
some person authorized by the laws of this State to t; 
acknowledgment of deeds. The use of private seals 
signature of the grantor or grantors is abolished. (Laws 1 

A married woman shall not be bound by any deed a 
her own real estate, or releasing dower, unless she s 
joined in the conveyance by her husband, and shall a( 
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edge that she did voluntarily of her own free will execute the 
deed. (2313.) 

All deeds and mortgages shall be recorded in the office of 
the County Auditor where the land is situated, and when m 
tiled and recorded shall be notice to the world. (2314.) 

A certificate of acknowledgment substantially in the fol- 
lowing form shall be sufficient: 



State of- 



County OF- 



I (here give name of officer and official title) do hereby 
certify, that on this day of , 189 — , personally ap- 
peared before me (name of grantor, and if acknowledged by 
wife, her name, and add "his wife"), to me known to be the 
individual (or individuals) described in, and who executed the 
within instrument, and acknowledged that he (she or they) 
signed and sealed the same as (his, her or their) free and vol- 
untary act and deed, for the uses and purposes therein men- 
tioned. Given under my hand and official seal, this day 

of A. D. 189—. 

[seal.] (Signature of officer.) 

Place of residence and date of expiration of commission. 

In case the owner of a homestead voluntarily mortgages 
the same, said mortgage shall not be valid against his wife, who 
may be occupying said homestead with him, unless she shall 
freely and voluntarily, separate and apart from her husband, 
sign and acknowledge it, and the officer taking the acknowl- 
edgement shall fully apprise her of her rights, and of the effect 
of signing such mortgage. 



CHAPTER XXI. 

LIMITED PARTNERSHIPS— CODE OP 1881. 

Limited partnerships for the transaction of mercantile, 
mechanical, or manufacturing business, may be formed within 
this State by two or more persons, who are known and called 
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general partners, and are generally and jointly liable as ge 
partners; and of two or more persons who shall contribi 
the common stock a specific sum in actual money as ca 
and are known and called special partners, and are not pe 
ally liable for any debts of the partnership, except as here 
stated. The persons forming such partnership shall mak( 
severally subscribe in duplicate a certificate, and each pa 
shall acknowledge the same, and file one with the Cc 
Auditor, so subscribed and acknowledged. Such certi 
must contain the name of the partnership, and under whi< 
business is to be conducted, names and residences qf all ge 
and special partners, amount of capital which each sj 
partner has contributed to the common stock, the general n 
of the business to be transacted, time of commencemen 
termination thereof. Cannot commence before filing certif 
if false statement is made, all subscribing partners be 
liable as general partners. Partners must publish in w< 
newspaper in county for four consecutive weeks, a coj 
certificate of partnership, and until published for the full 
partnership considered general. 

The business may be conducted in name of general pari 
without the word company or any other general tern 
special partner is liable as a general partner if his name is 
or if he personally makes any contract respecting the con 
of the partnership with persons except general partners ; v 
he acted and was recognized as a special partner only, 
part of the capital stock shall be withdrawn, nor shall 
reduced below the sum mentioned in the certificate of pai 
ship. If during the continuance, or at the terminatioi 
assets are not sufficient to satisfy partnership debts, the 
special partners are liable for all sums by them receiv< 
withdrawn from the capital stock. 

Limited partnership shall not be dissolved before the 
specified in the certificate of partnership, unless a noti 
such dissolution subscribed by all the partners is filed, i 
copy of such notice is published in the manner prescribe 
the publication of the certificate of partnership. 



Digitized by 



Google 



Chap. 22] Washington. 373 

CHAPTER XXTT. 
MARRIED PERSONS. 

Married persons have the same right and liberty to acquire, 
hold, enjoy, and dispose of every species of property, and to 
sue and be sued, as if they were unmarried. 

All laws which impose or recognize civil disabilities upon a 
wife, which are not imposed or recognized as existing against 
the husband, are abolished. 

A wife may receive, maintain an action for, and hold in 
her own right, the wages of her personal labor. Neither hus- 
band or wife is liable for the debts or liabilities of the other 
incurred before marriage, nor for the separate debts of each 
other. 

The expenses of the family and the education of children 
are chargeable upon the property of both husband and wife, 
and in relation thereto they may be sued jointly or separately. 
Property acquired by a married person before his or her 
marriage, or afterward acquired by gift, devise or inheritance 
is his or her separate property, and not subject to the debts of 
the other. Property not so acquired during marriage is com- 
munity property. The husband shall have the management 
and control of community personal property, with like power 
of disposition as of his separate personal property. The wife 
must join in the disposition of community property. A hus- 
band may give, grant, sell or convey directly to his wift:, 
and a wife give, grant, sell and convey directly to her hus- 
band, his or her estate in the community real property. But 
these conveyances shall not affect any existing equity in favor 
of a creditor of the grantor at the time of such transfer. Either 
may authorize the other by power of attorney to sell or other- 
wise dispose of his or her community property, or they may 
jointly empower third persons to sell. 

Section 2410 of the Code provides: That the husband lias 
the control and management of the community real property, 
but he has not the power to sell, encumber, lease, or in any 
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other way to dispose of the same, unless the wife join i 
written instrument creating an incumbrance, lease, or j< 
the deed. 

Community real property shall be held for comn 
debts, and also for labor and materials furnished in er 
improvements thereon. 

CHAPTER XXTTI 
CORPORATIONS. 

Corporations for manufacturing, mining, milling, wh 
and d'jcking, mechanical, mercantile, banking, improv< 
um\ building purposes, or for the building, equipping 
managing water flumes, for the transportation of woo< 
lumber, or for building, equipping and running railroa 
constructing canals, or engaging in any other trade or bu.< 
may be formed. No corporation shall commence busin< 
institute proceedings to condemn land until the whole ai 
of its capital stock is subscribed. (Laws 1885-6.) 

Any two or more persons desiring to form corpora 
shall make, subscribe and acknowledge articles of incorpo 
in triplicate, and file one in the office of the Secretary of 
one in the office of the county Auditor where principal pi 
business is located, and retain the third. Said articles 
state the corporate name, the object for which it is forme 
amount of its capital stock, the time of its existence, i 
exceed fifty years, the number of shares, the number of tr 
and their names, and the principal place of business c 
company. There shall be a board of not less than two tri 
stockholders of the company, and a majority of them ci 
of the United States, and residents of the State. Stock 
be deemed personal estate, and no transfer shall be valid c 
between the parties thereto, unless the same has been ei 
in the books of the company. 

The amount of capital stock of any incorporated bank 
be less than twenty-five thousand dollars, to be divid 
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shares of one hundred dollars each, all of which shall be 
subscribed, and three-fifths shall he paid in before the com- 
mencement of business. 

No corporation shall issue or put in circulation as money 
anything but the lawful money of the United States. (Const, 
Art. XII, Sec. 11.) 

Each stockholder of any banking or insurance corporation 
shall be individually and personally liable, equally and ratably, 
and not one for another, for all contracts, debts and engage- 
ments of such corporation accruing while they remain sucIj 
stockholders, to the amount of the par value of their stock 
therein, in addition to the amount invested in such shares* 
(Const. Art. XII, Sec. 11.) 

In all other incorporated companies, stockholders are liable 
for the debts of the company to the amount of their unpaid 
capital stock. (Const. Art. XII, Sec. 4.) 

Foreign Corporations. 

No corporation organized outside the limits of this State 
shall be allowed to transact business within the State on mure 
favorable conditions than are prescribed by law to similar 
corporations organized under the laws of this State. (Const. 
Art. XII, Sec. 7.) 

Any foreign corporation may acquire, hold, use and dispose 
of, in the corporate name, all real estate necessary or con- 
venient to carry into effect the objects of its incorporation, 
and the transaction of its business, not to exceed 5000 acres of 
land, and also any interest in real estate, by mortgage or 
otherwise, as security for moneys due to, or loans made 
by such foreign corporation in this State; provided, that no 
foreign corporation hereafter organized for the purpose of 
dealing in real estate, by buying and selling the same, as a 
part of its business, shall be permitted to transact business in 
this State; provided, further, such corporation shall file and 
record in the office of the Secretary of State, a certified copy 
of its charter or articles of incorporation. If such corporation 
should desire to carry on business in more than one place in 
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this State at one and the same time, then such corporation 
constitute and appoint an agent to reside at the principal 
of business of such corporation, and shall duly authoriz< 
to accept service of process in any suit or action pertain 
the property, business or transactions of such corporati 
this State. Such appointments must be filed with the I 
tary of State. 



CHAPTER XXIV. 
CHATTEL MORTGAGES. 

Mortgages may be made upon all kinds of personal 
wtji upon the rolling stock of a railroad company, 
all kinds of machinery, upon boats and vessels, on gr< 
crops, and on portable mills and like property. Chattel 
^ages are void against creditors and subsequent purchasei 
incumbrancers for value and in good faith., unless it is a 
panied by the affidavit of the mortgagor that it is ms 
^uod faith, without any design to hinder, delay or de 
creditors, and it is acknowledged and recorded in the same 
tier as real estate conveyances. It must be recorded i 
nffice of the County Auditor in which the mortgaged pre 
is situated. 

If mortgaged property is removed from the coun 
which it is situated, it is, except as between the parties, e: 
from the operation thereof, unless the mortgagee, within 
days after such removal, causes the mortgage to be recorc 
the county to which the property has been removed; or 
recorded in the custom house; or the mortgagee take possi 
within thirty days from such removal. A mortgage of i 
sel over twenty tons burden shall be recorded in the ofl 
the Collector of Customs where such vessel is registere 
rolled or licensed. A mortgagor removing mortgaged pro 
from the county where it is situated at the date of mor 
before it is released, or without the written consent o 
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mortgagee, or shall dispose of or secrete the same, is guilty of 
a misdemeanor, and shall be imprisoned in the county jail not 
exceeding three years. 

Mortgages of personal property, when the debt is due, may 
be foreclosed by notice and sale, or by action in the Superior 
Court A mortgagee may take possession of the mortgaged 
property when the debt has become due; or when not due and 
the mortgagee has reasonable ground to believe the debt is in- 
secure, and sell the same after giving notice. 






CHAPTER XXV. 

INTEREST. 

The legal rate of interest is ten per cent, per annum in the 
absence of any contract in writing fixing a different rate 
Parties may contract in writing for any rate of interest thnt 
they may agree upon. 



CHAPTER XXVI. 
BILLS OP EXCHANGE AND PROMISSORY NOTES. 

On all bills of exchange, promissory notes, orders and draft* 
payable at a future day certain, three days' grace shall be 
allowed, unless otherwise expressly stipulated. The fourth 
day of July and the twenty-fifth day of December, shall, for 
the purpose of presentment and acceptance, and of protesting 
and giving notice of dishonor of bills of exchange, promissory 
notes, drafts and checks, be treated as Sunday. 

An acceptance must be in writing, signed by the acceptor, 
or his lawful agent. If the acceptance is written on a paper 
other than the bill, it shall* not bind the acceptor, except in 
favor of an innocent holder of such paper for valuable consid - 
eration. 

An unconditional promise in writing to accept a bill before 
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it is drawn, shall be deemed an acceptance, in favor of every 
person, who, upon the faith thereof received the bill for valu- 
able consideration. A refusal to write the acceptance on the 
bill is a refusal to accept, and the bill may be protested for 
non-acceptance. 

If a bill is delivered to a drawee for acceptance, and he de- 
stroys the same* or refuses to accept within twenty-four hours 
after delivery, shall be deemed to have accepted. 

The rate of damages for protest of bills of exchange for 
non-payment, drawn or endorsed in this State, payable without 
the limits of the United States, is ten per cent., if out of the 
State but within the United States, five per cent. 

TAXES. 

Household furniture to the value of two hundred dollars 
for each family; all wearing apparel in actual use, and food, 
not to exceed one year's supply, is exempt. Personal property, 
which has been consigned from any place out of the State, to 
be sold in the State, is subject to taxation. Taxes are delin- 
quent on the first day of March in each year, after which the 
Sheriff shall collect all delinquent taxes, with the per cent. 
penalty, and interest at the rate of ten per cent, until paid. 
Tax sales commence on the first Monday in August of each 
year; the Sheriff must give notice by publication for three 
consecutive weeks, or by posting printed notices. Lands sold 
for taxes may be redeemed by former owner, mortgagor, execu- 
tion or attaching creditors, within three years, on payment of 
delinquent taxes, with interest at twenty per cent, per annum, 
and costs, charges, and accruing taxes. 



CHAPTER XXVH 

INSOLVENT LAWS. 

Every insolvent debter may be discharged from his debts 
on executing an assignment of all his property, real, personal 
or mixed, for the benefit of all his creditors, in compliance with 
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INSOLVENT DEBTORS — LAWS 1890, 
SYNOPSIS. 

No general assignment of property by an insolvent, or in 
contemplation of insolvency, for the benefit of creditors, shall 
be valid unless it be made for the benefit of all his creditors 
in proportion to the amount of their respective claims. And 
such assignment shall have the effect to discharge any and all 
attachments on which judgments have not been taken at the 
date of such assignment; and after the payment of costs and 
disbursements thereof, including the attorneys' fees allowed by 
law in case of judgment out of the estate of the insolvent, 
such claim or claims shall be deemed as presented, and shall 
pro rata with other claims. 

Every assignment shall be in writing, acknowledged and 
recorded. 

Two or more creditors may, within thirty days from the 
making or recording of the assignment, through the Judge of 
Superior Court, have a meeting of creditors called to choose an 
assignee in lieu of the assignee named in the assignment. 
Such creditors may appear in person or by proxy with verified 
claims, and a majority in number and value of said creditors 
attending such meeting shall select one or more assignees. 

Assignee shall give bonds. 

Assignee, snail give notice to creditors to file their claims 
under oath within three months. All creditors who shall not 
exhibit their claims within the three months shall not partic- 
ipate in the dividends until after payment in full of all claims 
presented within the three months and allowed by the Court. 

If estate realizes fifty per cent, net of allowed claims, and 
there is no fraud on the part of the debtor, he shall be entitled 
to a discharge from his debts. 

All laws in conflict with this are repealed. 
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the provisions of the Act of the Legislative Assembly, approve*! 
January 31. 1867, provided said assignment " be made boim 
fide and without fraud." 

The Superior Court has original jurisdiction in matters of 
insolvency. The insolvent debtor petitions the Judge having 
original jurisdiction within his place of domicile or usual resi- 
dence, briefly stating the causes which compel him to surrender 
his property to his creditors, and prays to make a cession of 
his estate and be discharged from his debts; he shall annex to 
said petition a schedule containing a summary statement of 
his affairs, a list of the losses he may have sustained, giving 
the names of his creditors, if known, amount due to each 
creditor, the cause and nature of such indebtedness and when 
it accrued, and a statement of any existing judgment, mortgage 
collateral or other securities for the payment of any such debt; 
it shall contain a full, complete and perfect inventory of all 
his property, real, personal and mixed ; of all choses in action; 
debts due and to become due, and all moneys on hand, and a 
full statement of all incumbrances on his property. He shall 
estimate and set forth in said schedule his property at its cash 
value. 

He shall subscribe and swear to the schedule. (The form 
of the oath is given in the statute, and it is exceedingly strong 
and forcible.) 

The Judge then makes an order requiring all the creditors 
to show cause why an assignment should not be made, and the 
insolvent discharged from his debts. 

The homestead, if any, and property exempt from execution, 
shall be set forth, included in the schedule, but it is the duty 
of the Judge to set it apart for the use and benefit of the in- 
solvent. The insolvent shall, on or before the day appointed 
for the meeting of his creditors, deliver to the Court all his 
books of account, and vouchers, notes, bonds, bills, securities, or 
other evidences of debt, bearing on the property surrendered, 
and they shall be filed and ultimately delivered to the assignee 
who may be appointed. 

A notice is published by the Clerk of the Court directing 
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the creditors to appear before the Judge at chambers or in open 
Court within 30 days from the date of publication, to show 
cause why the petition should not be granted; meantime all 
proceedings against the insolvent are stayed, which does not, 
however, prevent the appointment of a receiver by the Judge 
to take possession of all the insolvents property; provided, one 
or more of his creditors shall show cause therefor by prelimin- 
ary affidavit, and satisfactory proof of the facts on which it is 
founded. 

At the creditors' meeting they first certify "on oath that 
their respective claims are legitimate and true," and then ap- 
point one or more assignees, not exceeding three. In appoint- 
ing assignees, "the opinion of the majority of said creditors, in 
sums or in claims, shall prevail," and any creditor may be rep- 
resented by his "duly authorized agent or attorney." 

When the assignee or assignees have been appointed, and 
the surrender of the property accepted of, the assignees file in 
the Clerk's office "a certified statement of the deliberations of 
said creditors on the appointment of said assignees," and they 
shall give bond in such sum as the majority of the creditors 
may have determined; or if they have not fixed on any 
amount, the Judge shall determine it. 

The insolvent's property is sold at public auction by the 
assignees, on twenty days' notice by publication in a news- 
paper of the county, or if none, in the one nearest thereto. 
Perishable property may be sold on five days' notice. 

The assignees (if more than one) shall deposit all funds 
"belonging to the failure" in their joint names, and they shall 
never be used, loaned, or mixed with the personal affairs of the 
assignees, and are distributed according to the directions of 
the Court; they may sue or be sued in respect to the insolvent 
or his creditors, and all suits against the insolvent shall be 
transferred to the Court having jurisdiction of the insolvency. 

Whenever a dividend shall be declared the assignee shall 
make out a statement containing the names of the several 
creditors, the amounts due them, and pro rata sums to be 
divided among all creditors. Any creditor may make a motion, 
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at any time, to know if the assignees have funds in their hands, 
and they shall, if they have, be compelled to present their ac- 
counts and make distribution; or, if they neglect to do so, shall 
be removed by the Judge or Court, and others may be appoint- 
ed by said Judge or Court. In that event the former assignees 
forfeit all claim to any commission, and pay twenty per cent, 
in addition to the amount of funds in their hands as a penalty. 
If at time for meeting, of creditors they do not attend, or 
refuse to appoint an assignee, the Court may appoint the 
Sheriff of the county to receive the surrender of the property. 
The assignees collectively receive ten per cent, on a sum 
not exceeding $10,000; eight per cent, on sums above $10,000, 
and not exceeding $30,000; six per cent, on sums above $30,000, 
and not exceeding $60,000; and four per cent, on sums exceed- 
ing $60,000. Such commissions shall be allowed on such sums 
as come actually in their hands, or are distributed by them. 

If, after the appointment of assignees, any one of the cred- 
itors deems it necessary to oppose the assignment on account 
of fraud of the insolvent, or the assignment not having been 
legally made, he shall, witnin ten days after the appointment, 
lay before the Judge or Court his written opposition, specify- 
ing the facts on which it is based, and in case of fraud, a trial 
is had before a jury of six men, at which the objecting creditor 
"shall have the right to interrogate the insolvent debtor on 
"oath, and put to him such written questions as to the state of 
"his affairs, and the several transactions in which he may have 
"been engaged anterior to his failure, as he shall think proper, 
"and the insolvent shall answer in writing the said interroga- 
tories in a pertinent and distinct manner, and every equivocal 
"answer on his part shall be construed against him." If the 
jury find the insolvent guilty of fraud, he shall forever be de- 
barred from the benefit of the insolvent laws. 

All persons shall be considered as " fraudulent bankrupts'" 
who shall be convicted of having concealed their property with 
the intention to keep it from their creditors ; or of having con- 
cealed or altered their books or papers with like intention; 
or of having passed sham deeds with intent to deprive 
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their creditors of the whole or any part of their prop- 
erty; or of intentionally omitting any of his property from his 
schedule; or of having purloined his books or any of them; 
or of having altered, changed, or made them anew with intent 
to defraud his creditors ; or of having fraudulently alienated, 
mortgaged, or pledged any of his property ; or of having "corn- 
emitted any other kind of fraud to the prejudice of his credi- 
"tors." 

The insolvent shall be debarred from the privileges of the 
act, if he shall be convicted of having at any time within three 
months preceeding his failure, "fraudulently sold, engaged or 
"mortgaged any of his goods or effects, or of having otherwise 
"assigned, transferred, or disposed of the same, or any part 
"thereof, or confessed judgment in order to give a preference to 
"one or more of his creditors over others " (whereby to receive 
any advantages in anticipation of his failure) to the prejudice 
of his creditors. 

All debtors insolvent accountable for public funds, all 
"unfaithful depositories," all who refuse or neglect to pay all 
funds received by them as bankers, brokers, commission 
merchants, or in any fiduciary capacity, are denied the benefits 
of the Act. 

The insolvent must give a just and true account of property 
sold or transferred, and money collected after presentation of 
his petition, and pay the same over to the assignees within ten 
days after their appointment and demand made by them, 
otherwise said debtor shall not receive the benefit of the 
insolvent law. 

If, after the insolvent has had the benefit of the Act, it be 
made thereafter to appear that he has concealed any part of 
his property or estate, or given a false schedule, or committed 
any fraud under the provisions of the Act, he forfeits all its 
benefits, and cannot "avail himself of any of its provisions in 
"bar to any claim that may be instituted against him." 

After the surrender of the property of the insolvent it vests 
in the assignees. 

The insolvent must surrender to the assignees all the 
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property contained in his schedule; if not, the Judge shall order 
the sheriff to take the property and deliver it to the assignees, 
or may imprison the insolvent till he surrenders it. 

The assignees shall make out and verify an account of their 
disbursements, which, if approved, the Judge shall certify, an* I 
allow the amount thereof out of the insolvent's property. 

A member of a firm may make an assignment of co-part- 
nership property with the consent in writing of the other 
members; when all join they may include in the assignment 
all their individual as well as partnership property, and 
may be discharged from both classes of debts .in the same 
proceeding, but partnership property shall be applied to 
partnership debts, and individual property to individual debts. 
No assignment shall be legal or binding upon creditors other 
than provided as above. 

In case the insolvent debtor has no property to surrender ; 
or the appraised value of the property mentioned in his 
schedule does not exceed one-third of his debts then existing 
and contracted during the year next preceding, he shall not 
have the benefit of the insolvent law, unless it be proven by 
affidavit of two credible and disinterested witnesses, that the 
debtor, in their opinion, has really experienced the losses by 
him stated, and that the said losses have reduced him to the 
position in which he finds himself. 

All legal mortgages and bona fide liens existing on the 
property at the time the surrender is made shall remain good 
and valid. 



CHAPTER XXVIH. 

ALIENS. 

Aliens cannot hold lands in this State, unless they have in 
good faith declared their intention to become citizens of the 
United States, except where acquired by inheritance, under 
mortgage, or in good faith in the ordinary course of justice in 
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the collection of debts. But it shall not apply to lands con- 
taining valuable deposits of minerals, metals, iron, coal or fire- 
clay, and the necessary land for mills and machinery to operate 
them. A corporation is an alien under this section, if the ma- 
jority of the capital stock is owned by aliens. (Const. Art. II 
Sec. 33.) 
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